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August 28, 2008

Mr. David Cabrera
Deputy Commissioner for Office of Housing Operations
New York State Division of Housing & Community Renewal
25 Beaver Street
New York, New York 10004

RE: In Re Application Of North Town Phase III Associates For An Increase
In The Maximum Average Monthly Room Rental Pursuant To The
Provisions Of The Private Housing Finance Law As Amended

Dear Mr. Cabrera:

On behalf of my client, Westview Taskforce, Inc. (“WTI”), the official tenants 
association for the buildings located at 595 and 625 Main Street on Roosevelt Island 
(“Westview”), I am submitting this letter in opposition to the Westview rent increase application 
submitted by North Town Phase III Associates (hereinafter, the “Owners”) on January 23, 2008.  
In short, this letter makes clear why an increase in Westview’s rents at this time is unnecessary, 
inappropriate and prohibited by the laws governing the Division of Housing and Community 
Renewal’s (“DHCR”) administration of the Mitchell-Lama housing program.

INTRODUCTION

The laws and regulations governing the administration of the Mitchell-Lama program 
(“Mitchell-Lama Law”), both with respect to DHCR’s obligations during the budget and rent 
determination process (“BRD”) and with respect to Mitchell-Lama owners’ operational 
responsibilities as they relate to the BRD process, are exceedingly clear.  In ruling upon a rent 
increase application, DHCR is legally required to engage in a strict “balancing process” between 
the needs of the owners and the needs of the tenants.

In order to maintain the affordability of Mitchell-Lama housing, one of the most central 
tenants of the Mitchell-Lama Law is that tenants should not be forced to pay for expenses that 
could have been avoided.  To the end, Mitchell-Lama owners are required, as a mater of law, to 
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operate their buildings as efficiently as possible; to wit, they must at all times seek to maximize 
their buildings’ revenues and minimize their buildings’ costs.

During the BRD process, DHCR is legally obligated to enforce this efficiency 
requirement by analyzing the need for any rent increase in light of what a building’s expenses 
would be if it was operated as efficiently as possible.  If the owners of a Mitchell-Lama building 
choose to violate the law by not maximizing their revenues and minimizing their costs, they 
cannot submit inefficient budget projections and ask DHCR to force tenants to pay for their
wastefulness.

According to WTI’s accountant, even if Westview were operated at its current level of 
inefficiency – which is so severe that Westview is considered the most wasteful Mitchell-Lama 
is the State of New York and, as a result, already charges some of its highest rents – the rent 
increase required to cover Westview’s expenses and significantly increase its reserve fund, 
would nonetheless only require a rent increase of $1.52 per room.

But that is just the beginning of the analysis, because, as stated above, Westview’s 
revenue requirements must be adjusted to reflect the most efficient operation of the building 
possible rather than the wastefulness with which it is currently plagued.  In the case of Westview, 
DHCR will need to adjust the Owners’ projected budget to account for, among other things: (1) 
the $1,000,000 in lost revenue Westview suffered as a result of the Owners’ illegal warehousing 
of apartments; (2) the Owners’ seven- year refusal to implement energy efficiencies that would 
have saved Westview millions of dollars; (3) the Owners’ failure to use $752,000 of earmarked 
elevator modernization funds for their mandated purpose; (4) the capital improvement funds the 
Owners could easily generate through mortgage refinancing; and (5) the $4,000,000 the Owners’ 
stand to earn from Westview as a result of its collapsed sale to the Sheldrake Corporation 
(“Sheldrake”).

In light of the above factors and the law as applied to DHCR and the Owners, it is 
abundantly clear that the Owners’ rent increase request should be denied in full.  In fact, whereas 
some of the issues presented herein are so severe and their illegality so disconcerting, DHCR 
should suspend its consideration of the Owners’ rent increase application until those issues can 
be independently adjudicated by DHCR.

THE APPLICABLE LAW

THE LAWS GOVERNING THE DIVISION OF HOUSING AND COMMUNITY RENEWAL

The Mitchell-Lama Law precisely defines the scope of DHCR’s obligations during a 
BRD process.  As a primary guiding principle, Title 9 of the New York Codes, Rules and 
Regulations § 1728-1.1 states that in order to “formulate a systematic and objective budget and 
BRD process” DHCR’s determinations must “involv[e] a balancing process which protects the 
interests of the tenants and cooperators, the housing companies, the bondholders and the people 
of the State of New York; and to uphold the public policy as expressed in the New York State 
Constitution and the Private Housing Finance Law.”  A true and correct copy of 9 NYCRR § 
1728-1.1 is attached hereto as Exhibit A.  While this “balancing process” is clearly central to 
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DHCR’s decision making process during a BRD, it is important to understand what specifically, 
as a matter of law, this balancing process entails.  Fortunately, numerous other provisions of the 
Mitchell Lama Law, when read collectively, provide an unambiguous standard for this balancing 
process.

Under the Mitchell Lama Law, the first half of the balancing process involves the issue 
presented by the Owners in their rent increase application; namely, to have a Mitchell-Lama 
building’s revenue be adequate to cover its projected expenses.  Specifically, § 1728-1.2(4), 
states that “If [DHCR] finds that projected revenues for the applicable two-year period do not 
appear to be sufficient to fund all obligations without a rental adjustment, or if the company has 
applied for such an adjustment in connection with its budget submission” then “final approval of 
the budget shall take place upon conclusion of the BRD process.”  A true and correct copy of 9 
NYCRR § 1728-1.2 is attached hereto as Exhibit B.  

Of course, because of the aforementioned legally mandated balancing process, the BRD 
process is complex and requires far more then accurately projecting a building’s expenses and 
generating the income necessary to cover them.  If that were the case, the BRD process would 
simply be an exercise in estimation and mathematics and no balancing process would exist.

The second half of the balancing process is comprised of three distinct statutory 
regulations that serve to counterbalance § 1728-1.2(4)’s projected income/expense calculation 
(hereinafter, “Counterbalances”).  The first Counterbalance, which is found in § 1728-1.2(6), 
applies directly to DHCR.  In that section, the law states that “[a rent] determination shall be 
based upon budget projections which shall take into account, among other factors . . . [the] 
economic impact on residents” the proposed rent increase will have.  This Counterbalance carries 
particular weight in the case of Westview, as the building already has some of the highest rents
in the entire Mitchell-Lama program.  Presently, without any increase, Westview’s rents are so 
high that they are borderline unaffordable for working and middle class New Yorkers, which is 
the very population the Mitchell-Lama program was created to serve.  Any rent increase that puts 
Westview’s rents out of reach for average, middle class New Yorkers would undermine the
entire purpose of its enrollment in the Mitchell-Lama program.  § 1728-1.2(6) mandates that 
DHCR’s administrators keep this fact in the forefront of their minds when analyzing the Owners’ 
rent increase petition.  The State of New York never intended to provide Mitchell-Lama owners 
with significant tax breaks and low-interest mortgages so they could offer housing that middle-
income New Yorkers cannot afford.  To do so would constitute an unconscionable waste of 
taxpayer dollars that DHCR is legally required to prevent from happening.

The second and third Counterbalances are unlike the first in that (1) they place legal 
responsibilities on Mitchell-Lama owners, (2) their requirements are very specific, and (3) rather 
than DHCR being obligated to follow their regulations, DHCR is obligated to enforce them, 
which is an ability it only possesses during the BRD process.  Specifically, the second 
Counterbalance, found in § 1728-1.2(a)(2)(i), requires Mitchell-Lama owners to reduce the need 
for rent increases by “maximize[ing] revenues, including, inter alia: increasing residential and 
nonresidential occupancy rates, strengthening the terms of commercial and professional leases, 
reducing vacated and current arrears, adjusting air conditioning and other ancillary charges, and 
the prudent investing of available operating cash and reserves.”  The third Counterbalance, found 
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in § 1728-1.2(a)(2)(ii), requires owners to reduce the need for rent increases by “reduc[ing]
projected expenditures, including, inter alia, identifying and eliminating nonrecurring expenses, 
and achieving cost efficiencies in ongoing expense items.”

DHCR’s legally binding obligation to strictly enforce the second and third
Counterbalances, is found within the same provision of the law, § 1728-1.2(a)(2), which states 
that DHCR must determine if an owners’ two-year projected expenses and revenues reflect that 
they have operated their building as efficiently as possible, and will, over the following years, 
continue to implement any and all additional efficiencies necessary to reduce the tenants’ rent 
burden.

These three Counterbalances, read collectively, make clear that a Mitchell-Lama owner’s 
right to have his building’s income cover its expense is not an absolute right, but rather a
conditional one.  In contract law, this is referred to making a right or benefit “subject to a 
condition precedent.”  In other words, the party seeking the benefit must first meet certain 
obligations in order to secure it.  Under the Mitchell-Lama Law, those statutory obligations are 
exceedingly clear:  Mitchell-Lama owners must do everything possible to maximize their
building’s revenues and to minimize its expenses, both presently and in the future, and that their
building’s budget projections must reflect the cost benefits of such efficiencies.  To the extent a 
building’s budget projections do not reflect the pursuit of such efficiencies – and hence an 
intention by its owners to violate their legal obligations – DHCR must enforce the law’s
Counterbalances by replacing the owner’s wasteful budgetary projections with efficient ones, 
and then using the efficient projections to determine what the building’s future revenues and 
expenses, if operated efficiently, would be.

These obligations are entirely sensible.  Their purpose is to prevent owners from deciding 
that, instead of trying to maximize a building’s revenues, they will simply turn to DHCR to force 
their tenants to make up any revenue shortfalls.  Likewise, owners cannot decide that, instead of 
taking all possible measures to reduce their building’s expenses, they will spend whatever sums 
of money they choose – even to the point of being wasteful – and then turn to DHCR to force 
their tenants to make up the difference.  Quite obviously, it would be impossible to keep 
Mitchell-Lama housing affordable if owners were not obligated to operate their buildings 
efficiently.  Westview already provides one of the State’s most glaring illustrations of that fact.

THE DIVISION OF HOUSING AND COMMUNITY RENEWAL’S ENFORCEMENT OBLIGATIONS

It is a simple fact that these requirements would have no teeth if DHCR fails to enforce 
them during what is effectively its only opportunity to do so:  During the BRD process.  The 
“balancing process” found in § 1728-1.1 legally mandates DHCR enforce § 1728-1.2(a)(2)’s 
efficiency requirements during the BRD process because failing to do so would convert the BRD 
into a plain income/expense analysis.  This would have the effect of reading the balancing 
process and efficiency requirements out of the Mitchell Lama Law, which is something DHCR
does not have the legal authority to do.
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As a matter of law, the proper formula for calculating whether or not and to what extent a 
rent increase is required can be written in one of two ways.  The first formula, which is more 
literal in nature, is:

PE – PR adjusted for CF = RI (if PE > PR)1

This formula, while technically accurate, lacks mathematical precision, because the proper 
weight the counterbalancing factors are to be given is undefined.

Alternatively, a formula based upon § 1728-1.2(a)(2)’s efficiency requirements provides 
the same degree of accuracy in a more precise and simple mathematical formula:

MPE – MPR = RI (if MPE > MPR)2

This efficiency equation reflects the legal mandate that DHCR use maximized projected income 
and minimized projected expenses in its rent determinations regardless of whether or not the 
owners actually comply with the legal requirement that they pursue efficiencies.  Of course, 
where an owner has met the law’s efficiency obligations, he will have satisfied the conditions
precedent which gives rise to the right to have his building’s income cover its expenses.

One point of law noted above is so critical that is bears repeating:  If DHCR fails to 
enforce the Mitchell-Lama Law’s efficiency requirements during the BRD process, it will have 
the legal effect of reading them out of the law, and DHCR does not have the legal authority to 
waive or even to relax the enforcement the law’s efficiency mandate.  In point of fact, any time 
DHCR awards a rent increase to cover even a dollar’s worth of expenses that could have been 
avoided through maximizing revenues or minimizing expenses, DHCR itself violates the law.  It 
is an unfortunate and undeniable fact that DHCR committed such violations each of the last two 
times a rent increase was sought for Westview.  For example, such a violation occurred in 2001 
and in 2003 when DHCR disregarded the fact that Westview was operating inefficiently with 
respect to its electric consumption and refused to force its Owners to implement WTI-proposed 
energy saving efficiencies – something DHCR could have accomplished by adjusting the 
Owners’ budget projections to reflect the savings that could have been realized (thereby forcing 
them to implement the efficiencies or face a revenue shortfall).

DHCR should not take its failure to abide by its legal obligations in 2001 and 2003 
lightly and, more importantly, it must not do so again in 2008.

                                                
1 PE (Projected expenses); PR (Projected revenue); CF (Counterbalancing factors); RI (Rent increase)
2 MPE (Minimized projected expenses); MPI (Maximized projected revenue); RI (Rent increase)
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THE RELEVANT FACTS

WESTVIEW’S OWNERS HAVE REPEATEDLY AND CONSISTENTLY

VIOLATED § 1728-1.2(A)(2)’S EFFICIENCY REQUIREMENTS

Having established the law that governs the BRD process, one must now determine if 
Westview’s Owners have willingly and satisfactorily met their efficiency obligations or if DHCR 
must be called upon to enforce them during this BRD.  For purposes of brevity, this letter will 
not attempt to discuss every failure on the part of the Owners to maximize revenues and 
minimize expenses at Westview.  Instead, it will focus upon several of their most troubling 
failures and how they that should impact DHCR’s determination.  For a complete analysis of 
where the Owners’ improperly and/or incorrectly stated Westview’s expenses and revenues, 
including additional examples of where they failed to maximize its income or minimize its 
expenses, see the report of WTI’s accountant, Marc B. Freedman, CPA, entitled “North Town 
Phase III Development – UDC #68 (Westview), Budget Rent Determination, Tenants Response 
For the Budget Periods Ending December 31, 2008 and December 31, 2009,” a true and correct 
copy of which is attached hereto as Exhibit C.

Unlawful Vacancies:  The Owners’ Warehousing Of Westview Apartments

Beginning in 2004, in connection with the attempted sale of Westview to Sheldrake, 
Westview’s Owner’s began the illegal process of warehousing the building’s apartments.3  This 
practice was done over the objections of WTI and numerous Westview tenants.  In fact, WTI 
vehemently opposed the sale of Westview to Sheldrake, including the warehousing of apartments 
and the wavier the Owners and Sheldrake received from DHCR to install a new management 
company, Blackwell Management, without an open bid.

According to a September 2007 report by New York State Inspector General Kristine 
Hamann entitled “An In-Depth Review of the Division of Housing and Community Renewal’s 
Oversight of the Mitchell-Lama Program,” a true and correct copy of which is attached hereto as 
Exhibit D, “Westview, [despite having] . . . a waiting list of more than 1,000 applicants [ a]s of 
August 2006, . . . had 31 vacant apartments, each of which had been vacant for an average of 327 
days.”  See Exhibit D at 50.  Inspector General Hamann accurately traced this problem back to 
its inception as follows:

                                                
3 The term “warehousing” refers to a building owner’s decision not to rent regulated apartments to qualified 
applicants, but instead to keep them vacant so as to maximize the value of the property upon its sale to an investor 
who wishes to rent or sell its units at unrestricted market rates.  This practice is illegal under Mitchell-Lama Law.
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In February 2004, a private entity[, Sheldrake,] signed a contract to purchase 
Westview, with the clear intent, once the property was free of Mitchell-Lama 
regulations, to convert it to condominium ownership. . . .  Shortly after the 
agreement . . . was reached, the number of vacancies began to rise.  Before the 
agreement, Westview had, at most, three to five vacant units at any time.  
However, by November 2005, the number of vacancies had risen to 27, or a rate 
of 7.5 percent.  According to an official at the U.S. Department of Housing and 
Urban Development, there should be no vacancies in subsidized housing in New 
York City, but if vacancies exist, they should not exceed one percent.

See Exhibit D at 50.

Inspector General Hamann went on to condemn DHCR’s de facto complicity in the 
warehousing scheme, writing that, notwithstanding Westview’s spike in vacancies, “in his field 
report of December 5, 2005, the DHCR representative assigned to Westview termed the 
complex’s inflated vacancy rate ‘satisfactory.’”  See Exhibit D at 51.  Inspector General Hamann 
also noted that “DHCR took no . . . action [with respect to the warehousing] until June 2006, 
when a second complaint [from a Westview tenant] was received and after the Inspector General 
had begun [its] review [of Westview].”  See Exhibit D at 51.

It is important and relevant to mention DHCR’s failure to enforce anti-warehousing laws 
at Westview because the lost-revenue damages caused by the Owner’s warehousing was made
worse by DHCR’s decision not to take any action to end the Owners’ illegal practices – a 
decision made despite DHCR’s full knowledge of their existence and illegality.  As Inspector 
General Hamann explained in the press release accompanying her report, “Rather than 
safeguarding the integrity of the program, DHCR, through its own shortcomings, allowed 
housing companies to flout rules regarding apartment allocation, financial reporting, and 
contracting.  DHCR’s deep and systemic failures resulted in increases in charges to tenants. . . .”  
See Inspector General Hamann’s September 19, 2007 Press Release at 1 (emphasis added), a true 
and correct copy of which is attached hereto as Exhibit E.

According to WTI’s accountant, Marc Freedman, the Owners’ illegal warehousing of 
apartments in Westview cost the building $1,000,000 in lost rental income by the time the 
practice ended in 2007.  See Exhibit C at 8.  Today, through this BRD, Westview’s Owners are 
seeking to have the tenants account for this revenue shortfall through a rent increase.  Placing
this burden on Westview’s tenants would punish them for conduct over which they had no 
control and from which they received no benefit.  Moreover, shifting this burden to the tenants
would essentially hold the Owners harmless for the economic damages of their unlawful 
warehousing and pardon their three-year failure to maximize Westview’s revenues as required by 
law under § 1728-1.2(a)(2).  Instead, the Owners should be forced to repay the $1,000,000 in 
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revenue their warehousing cost Westview, and to apply that $1,000,000 to offset projected
building expenses in lieu of a rent increase.4

In a broader context, not holding Westview’s Owners responsible for the lost revenue 
caused by their warehousing of apartments would send a dangerous signal to the owners of all 
DHCR-supervised Mitchell-Lamas; namely, that they can attempt to warehouse apartments for 
their own financial benefit and, if they should fail to capitalize on the illegal warehousing, 
DHCR will ask their tenants to account for the lost revenue.  This is an unacceptable and unwise
precedent for DHCR to set.

Energy Inefficiency:  Seven Years Of Refusing To Minimize Westview’s Electric Costs

At the BRD conference held on Roosevelt Island on August 13, 2008, David Hirschhorn, 
President of Westview’s ownership group, expressed his strong support for the immediate 
implementation of energy efficiency initiatives at Westview.  While this was welcome news, Mr. 
Hirschhorn’s oral promise is unenforceable unless the expenditures for the energy efficiency 
upgrades and the savings therefrom are accounted for in the budget projections for Westview.  
Presently, none of the two-year budgetary projections for Westview account for these 
expenditures and savings.  This omission is unacceptable because, as a matter of law, these 
energy efficiency improvements are mandated by § 1728-1.2(a)(2)(ii)’s requirement that owners 
“reduce projected expenditures . . . [by] achieving cost efficiencies in ongoing expense items.”  
To bring Westview into compliance with the law and to ensure the Owners improve the energy 
efficiency of Westview forthwith, the costs and saving of such an energy efficiency program 
must be reflected in Westview’s projected budget for the next two years.  According to WTI’s 
accountant Marc Freedman, it is fairly easy to quantify the savings from the energy efficiency 
upgrades proposed by WTI.  For example, with respect to the easy-to-implement improvements 
for sub-metering alone:

                                                
4 In an act of desperation, the Owners have claimed the vacancies were created and used for the benefit of 
Westview’s tenants, as they were a part of the letter of intent signed between the Owners and tenants in October 
2006.  Such a claim does not pass a straight-face test for several reasons.  First, as the New York State Inspector 
General determined, the Owners began increasing the number of vacancies in Westview in February 2004, which 
was the same time it commenced its attempted sale of the building to Sheldrake.  The vacancies were specifically 
created by the Owners to increase the value of that sale.  Second, the tenants, when they entered into negotiations 
with the Owners following the collapse of the Sheldrake sale, took the building as they found it.  Negotiations for 
the sale of the building, by necessity, involved the building in its current state.  Third, pursuant to the letter of intent 
signed between WTI and the Owners, the Owners were to receive the entire income earned from the sale of 
Westview’s vacant apartments; Westview only supported a temporary continuation of the vacancies because the 
Owners would have pull out of the deal without them.  As such, just as was the case with Sheldrake, the vacant 
apartments existed solely for the economic benefit of the Owners.  WTI and Westview’s tenants stood to gain 
nothing from their sale.
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It is estimated that a $230,000 expenditure could save the apartment complex as a 
whole up to 40%, or close to $600,000 a year in electrical costs. It is estimated 
that common area consumption is between 15% and 20% of the total. If we 
assume 15% this would reduce the housing company’s costs by an estimated 
$1,300,000 a year (the housing company would need to only pay for common 
space) and thus allow a reduction of rents by about $61 per room per month after 
paying for the sub-metering costs. Tenants would then, of course, be responsible 
for their own electrical costs.

Exhibit C at 10.  Consequently, as required by law, and apparently without objection from the 
Owners, the two-year cost projections for electricity expenditures should be altered to reflect the 
significant cost savings the implementation of sub-metering and the retrofitting of the lighting 
fixtures at Westview will produce.  For more detailed information on these energy efficiency 
improvements, including the costs and savings associated therewith, see the Cost and Savings 
Analysis issued by Energy Conservation and Supply, Inc., a true and correct copy of which is
attached hereto as Exhibit F.5

The Owners’ past unwillingness to improve Westview’s energy efficiency, especially in 
light of the fact that required capital investment would be recouped in less than three months, 
serves as a stark illustration of the Owners’ utter disinterest in fulfilling their legal obligation to 
minimize expenses at Westview.  This disinterest has been directly responsible for Westview’s 
becoming the most inefficient Mitchell-Lama in New York State and one of its most expensive.6  
Moreover, as the above estimates show, if the Owners had adhered to their legal obligation to 
improve Westview’s energy efficiency when doing so was first proposed by the tenants in 2001, 
Westview could have saved millions of dollars in expenses – savings that could have been used 
for building maintenance and improvements and to eliminate the alleged need for a rent increase 
in 2008.  It would be perverse for DHCR to require the tenants to pay for the lost savings that 
could have been realized if the Owners had not broken the law and repeatedly refused to 
implement energy efficiency savings – especially because the tenants’ rents have been paying for 
the cost of those inefficiencies all along.

DHCR has unclean hands with respect to Westview’s failure to implement energy 
efficiencies and the Owners’ ongoing violation of § 1728-1.2(a)(2)(ii).  Both in 2001 and 2003, 
during the BRD process, WTI proposed improving Westview’s electrical efficiency by sub-
metering its apartments and upgrading its electrical fixtures.  And both times, not only did the 
Owners refuse to implement the recommendations, but DHCR also approved rent increases to 
cover Westview’s inefficient electrical operations in clear violation of its own obligations under 
§ 1728-1.2(a)(2).  Unless DHCR is prepared to publicly reject its obligation to adhere to the 
Laws of the State of New York, including the Mitchell-Lama Law, it must discontinue its 
practice of forcing the Westview’s tenants to pay for their building’s inefficiencies rather than 
enforcing the Owners’ obligation to operate Westview as efficiently as possible.  Moreover, the 
Owners’ of Westview should be forced to make up for the unnecessary expenses Westview and 

                                                
5 The energy efficiency improvements detailed in the Cost and Savings Analysis are identical to those proposed by 
WTI during Westview’s 2001 and 2003 BRDs.
6 Approximately 40% of Westview’s residents pay more than half of their annual income on rent.
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its tenants endured because of their refusal to adhere to § 1728-1.2(a)(2)(ii)’s expense efficiency
requirements.  The tenants have the right to recoup the costs of the Owners’ illegal behavior and 
have that money, rather than their hard earned dollars, applied to offset Westview’s expenses.

Elevator Modernization:  The Disappearance of $752,000 In Earmarked Funds

When the Owners secured a rent increase from DHCR in 2003, part of the increase was 
approved to generate $752,000 for “elevator modernization.”  These were earmarked funds and
the Owners knew they were neither allowed to take that money as profits nor authorized to use it 
for any other purpose at Westview other than for elevator modernization.  In accordance with the 
Owners’ 2003 application, DHCR approved a rent increase to pay for elevator modernization, 
the tenants’ provided the required funds, but the Owners never made the upgrades.

Now, in a stunning act of bravado, the Owners are seeking another rent increase to 
generate $600,000 to make the same upgrades they failed to make the last time.

It is not essential to determine where the $752,000 disappeared to in order to conclude 
that the Owners, who collected and misappropriated the funds, should be required to 
immediately self-finance the elevator upgrades which that money was to have paid for.  
Likewise, DHCR should ardently reject the Owner’s attempt to have the tenants’ rents increased 
again to pay for elevator upgrades they fully funded with their last rent increase.

Mortgage Refinancing:  Generating $2,500,000 Without Significant Costs Or Raising Rents

A final, simple method for increasing Westview’s revenues, as mandated by § 1728-
1.2(a)(2)(i)’s requirement that Mitchell-Lama owners to reduce the need for rent increases by 
“maximiz[ing] revenues, including, inter alia: . . . adjusting . . . ancillary charges. . . .”  That 
method is the refinancing of Westview’s current mortgage.

According to WTI’s accountant Marc Freedman, if Westview’s Owners were to refinance 
the building’s current mortgage, which has an interest rate of 7.5% but could be reduced to 6.5%, 
they could borrow nearly $2,500,000 in funds to use for capital improvements and to replenish 
the replacement reserve without significantly increasing their annual debt service payments and,
more importantly, without having to raise rents.  See Exhibit C at 10.  In fact, this is such a wise 
and common sense idea that the private owners at Rivercross on Roosevelt Island have already 
done it.

Regardless of whether Westview’s Owners choose to follow Rivercross’ lead, consistent 
with the law, Westview’s projected revenues for the next two years should reflect the benefits the 
Owners could have and should have secured through refinancing; accordingly, any portion of the 
rent increase sought by the Owners that could have been covered through legally mandated 
refinancing must be denied.

WESTVIEW’S OWNERS’ POTENTIAL $4,000,000 WINDFALL PROFITS FROM WESTVIEW

Undeniably, with respect to this BRD process, there is a sizeable elephant in the room.  It 
involves a huge sum of money that the Owners secured through Westview but have chosen nor 
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to mention in their rent increase application or to reflect it in their future budget projections.  
Specifically, I am referring to the $4,000,000 windfall the Owners appear likely to make as a 
result of the collapse of the sale of Westview to Sheldrake.

When the Owners attempted to sell Westview to Sheldrake, their sales contract, which 
provided for a closing date in Spring 2004, “allowed for several extensions at the purchasers’
request and upon the purchasers’ payment of additional sums toward the purchase price.”  R.I. 
Island House LLC v. North Town Phase II Houses, Inc., 51 A.D.3d 890,892, 858 N.Y.S.2d 372, 
374 (2d Dept. 2008).  A true and correct copy of R.I. Island House LLC v. North Town Phase II 
Houses, Inc. (2d Dept. 2008) is attached hereto as Exhibit G.  The same clause was present in 
their concurrent sales contract for Island House, a neighboring Mitchell-Lama building on 
Roosevelt Island.  See id.  By November 30, 2005, Sheldrake had paid the Owners $8,000,000 
($4,000,000 per building) for multiple extensions of the closing date.  See id.  When Sheldrake 
failed to close again on November 30, 2005, an agreement was reached to extend the closing date 
to December 16, 2005 upon Sheldrake’s payment to the Owners of an additional $1,000,000 by 
December 5, 2005.  See id.  After Sheldrake failed to make the required payment, the Owners, 
concluding Sheldrake was in default, terminated the Westview sales contract, and kept the 
$4,000,000 it had received towards the Westview sale.  See id.  The Owners’ right to keep the 
$4,000,000 remains the subject of litigation.

This circumstance raises a very critical question, the answer to which impacts 
significantly on this BRD process:  Should the $4,000,000 the Owners received from Sheldrake 
be considered revenue produced by Westview?  As both a matter of common sense and fairness, 
it is clear that the $4,000,000 should be treated as revenue generated by Westview and, 
consequently, should be taken into consideration by DHCR during this BRD process.

When one considers the source from which the $4,000,000 in revenue was derived – a 
failed attempt to sell Westview – it is difficult to argue that it was not Westview that generated 
the income.  The $4,000,000 was generated by a potential sale of Westview, it was paid to the 
Owners to maintain the option to purchase Westview and, most critically, as the Owners 
ultimately did not transfer ownership of Westview to Sheldrake, they cannot argue the money is 
theirs personally because it was not obtained from the sale of a personal asset.

In addition, as a matter of equity, the Owners should be estopped from claiming that the 
money they received as a result of the failed Westview sale belongs to them, personally, rather 
than the building.  When Westview’s Owners were trying to sell the building to Sheldrake, they 
had no problem placing the burden of lost rental revenue on Westview because they knew 
warehousing, although illegal, made the building more attractive and valuable to Sheldrake.  It 
should follow then, that after the deal with Sheldrake collapsed, Westview – not the Owners 
personally – should receive the benefit of the $4,000,000 in defaulted payments Sheldrake made 
before the deal collapsed.7

                                                
7 The great irony of this rent increase application is inescapable:  Regardless of whether the $4,000,000 is 
determined to be the income of Westview or its Owners, this rent increase comes at a time in which Westview is on 
the verge of generating substantially more money for its Owners than at any other time in the building’s history.  
That makes it a very odd time for the Owners request a rent increase and an even odder time for DHCR to grant one.
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THE OWNERS’ TWO-YEAR PROJECTIONS OF

WESTVIEW’S INCOME AND EXPENSES ARE MATERIALLY MISSTATED

During DHCR’s August 13, 2008 conference on the proposed rent increase at Westview, 
numerous speakers, including Assemblymember Micah Kellner and Councilmember Jessica 
Lappin, commented on their astonishment at seeing the Owners’ request for an 88% rent increase 
at Westview because they had never seen a requested increase even approach that magnitude.8  
There is, of course, a very good reason why Westview’s Owners’ concluded that they were 
justified in requesting a seemingly outlandish 88% rent increase:  Because their accountants’ 
two-year budget projections for Westview’s income and expenses are materially misstated.

According to WTI’s accountant Marc Freedman, whose budgetary projections for 
Westview are based solely on its current inefficient state of operation (see Exhibit C at 3), only a 
nominal increase in Westview’s rents is required to cover Westview’s expenses and fund a 
significant increase in its replacement reserves.  Specifically, Mr. Friedman wrote:

we estimate that a rent increase of $1.52 per room per month should be sufficient 
to cover both the operating budget and the budget for Capital Expenditures and 
Extraordinary Maintenance items and add an additional $336,000 to the 
replacement reserve, increasing the Replacement Reserve from $1,204,254 at the 
end of 2007 to $1,540,254 at the end of 2009.  Alternatively, based on our budget, 
a rent DECREASE of $15.74 would maintain the replacement reserve at its 
December 31, 2007 level.9

Exhibit C at 3 (emphasis in original).

At a time in which Westview’s Owners’ are seeking to sell the building, to pressure the 
Roosevelt Island Operating Corporation to extend its ground lease and to pressure the tenants 
and DHCR to accept a higher sales price for the property, it is fair to question whether drastic 
nature of their requested rent increase was designed more to provide negotiating leverage than to 
provide an accurate assessment of Westview’s current and future needs.10  The timing of the 
Owners’ request, coupled with Mr. Freedman’s widely disparate analysis of Westview’s 
financials, only raises further suspicions about the Owners’ projections and motivations.

CONCLUSION

As stated above, even without taking into consideration the $1,000,000 in lost revenue 
caused by the Owners’ illegal warehousing of apartments, their refusal to implement energy 
efficiencies, their failure to use earmarked elevator modernization funds for their proper purpose, 
the capital improvement funds that could be generated through mortgage refinancing or the 

                                                
8 Insofar as Westview’s rents are already among the highest in the state, the dollar amount of the increase 
Westview’s tenants are facing is even more shocking than the percentage indicates.
9 Despite the attendance of the Owners’ accountants at the DHCR BRD conference, no objections were raised to any 
of Mr. Freedman’s conclusions when they were presented.
10 The immense fear created by the Owners’ colossal rent increase request has already led more than ten families to 
move out of Westview.
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Owners’ potential $4,000,000 windfall from the collapsed sale of Westview to Sheldrake, WTI’s 
accountant has determined that a rent increase of $1.52 per room would be sufficient to cover 
Westview’s needs and increase its reserves by $336,000, even in its current inefficient state of 
operation.  However, as the law clearly mandates that Westview’s Owners maximize the 
building’s revenues and minimize its expenses, neither of which they have pursued with any 
degree of vigor, even this modest increase may be excessive.

In concluding, it is critically important to re-emphasize that while legal requirements that 
Mitchell-Lama owners maximize revenues and minimize expenses at their building applies to 
them at all times, in practice these requirements are only enforceable during the BRD process.  
Furthermore, when it comes to enforcing these provisions of the law, DHCR is the only 
government actor that is empowered and obligated to do so.

A careful reading of § 1728-1.1 and 1.2 makes clear how the Mitchell-Lama Law creates
a wise and well-considered balance among the responsibilities of Mitchell-Lama owners, their 
tenants and DHCR:  Mitchell-Lama owners are required to operate their buildings at the 
maximum efficiency possible; when they do so, but their building’s revenues fail to meet 
expenses, tenants are generally required to make up the difference; lastly, for its part, DHCR is 
tasked with ensuring that both sides meet their responsibilities under the law.

With respect to Westview, DHCR has more than once failed in its enforcement 
obligations.  DHCR has allowed Westview’s Owners to operate the state’s most inefficient 
Mitchell-Lama building and to consistently turn to Westview’s tenants to pay for their 
wastefulness.  This constitutes a violation of the law and a breach of the public trust by DHCR, 
and it must not be permitted it to happen again.

Specifically, pursuant to the Mitchell-Lama Law, WTI submits that DHCR must (1) alter 
the Owners’ budget projections to reflect the numerous efficiencies they were legally required to 
pursue but chose not to, (2) insist the Owners return the $1,000,000 in revenue Westview lost as 
a result of their illegal warehousing scheme and refuse to proceed in the consideration of this 
petition until they do so; (3) per their oral commitment at the DCHR BRD conference, insist the 
Owners’ immediately commence the sub-metering of Westview’s apartments and upgrading of 
its electrical fixtures, both of which they should be required to complete no later than May 2009; 
(4) insist the Owners immediately self-finance and commence the elevator modernization the 
tenants fully funded in 2003/2004 with earmarked funds for which no other use was authorized; 
(5) insist the Owners undertake an examination of the potential refinancing of Westview’s
mortgage and, if positive revenue can be secured from the transaction, they should refinance the 
buildings as required by law; and (6) if and when a final decision is rendered by a court of law 
that hold the Owners have the right to keep the $4,000,000 they received from Sheldrake, insist 
the Owners immediately deposit that money, and any interest earned therefrom, into Westview’s 
reserves for use in funding necessary building repairs and improvements.

WTI firmly believes, due to the severity and potential illegality of several of the issues 
raised herein, that DHCR would be ill-advised to render a judgment on the Owner’s rent increase 
petition at this time.  Rather, DHCR’s consideration of the Owners’ rent increase application 
should be suspended until such time as these issues can be independently adjudicated by DHCR.  
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Ultimately, once these issues are settled, and in light of the law and facts detailed above, WTI 
respectfully submits that the Owners’ rent increase petition should be denied in full.  

Sincerely,

   
Chad A. Marlow, Esq.

Attachments

CC: Ms. Deborah VanAmerongen, DHCR Commissioner
Mr. Rich McCurnin, DHCR Assistant Commissioner
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NEW YORK CODES, RULES AND REGULATIONS

*** THIS DOCUMENT REFLECTS CHANGES RECEIVED THROUGH JUNE 27, 2008 ***

TITLE 9. EXECUTIVE DEPARTMENT  
SUBTITLE S. DIVISION OF HOUSING AND COMMUNITY RENEWAL  

CHAPTER IV. STATE-ASSISTED HOUSING CONSTRUCTED BY PRIVATE ENTERPRISE  
SUBCHAPTER C. MANAGEMENT MANUAL FOR HOUSING COMPANIES  

PART 1728. BUDGET AND FISCAL  
SUBPART 1728-1. BUDGET/RENT DETERMINATION PROCEDURE

9 NYCRR § 1728-1.1  (2008)

§ 1728-1.1  Statement of policy and general provisions

   (a) It is hereby declared to be the purpose of this Subpart to formulate a systematic and objective 
budget and rent determination procedure; to assure that all parties affected by that procedure are af-
forded participation in the administrative process through access to information and opportunity to 
comment thereon; to encourage and promote openness in the administrative proceeding; to combine 
the housing company budget procedure with the rent determination process; to assure funding for 
sound maintenance of the condition and facilities of State-supervised projects; to fulfill statutory 
obligations involving a balancing process which protects the interests of the tenants and cooperators 
(hereinafter referred to as "the residents"), the housing companies, the bondholders and the people 
of the State of New York; and to uphold the public policy as expressed in the New York State Con-
stitution and the Private Housing Finance Law.

(b) Budget preparation and rent determinations shall take place in accordance with the schedule 
prescribed in section 1728-1.2 of this Subpart. The housing company ("the company") is not, how-
ever, precluded from making application for a rental adjustment at any other time, nor is the divi-
sion limited in its authority, pursuant to law, to direct the making of such application or, if applica-
tion is not made, to initiate a rent proceeding, to issue an approved budget, to modify approved 
budgets at any time, including reallocation of any line item surpluses to any unfunded or partially 
funded items, including arrears, or to issue an order of the commissioner adjusting rents consistent 
therewith. The procedures and time periods prescribed in section 1728-1.2 of this Subpart, except as 
otherwise prescribed by the commissioner, shall, where applicable, govern such proceedings.

(c) Where necessary to carry out the policy of the Private Housing Finance Law and the policies 
of the Division of Housing and Community Renewal, the commissioner may modify any provision 
of this section or section 1728-1.2 of this Subpart.

Statutory authority: Private Housing Finance Law, §§ 31, 32, 35, 84, 96

Repealed and added 1728-1.1 on 9/28/82; amended 1728-1.1 (b) on 4/04/90.
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NEW YORK CODES, RULES AND REGULATIONS

*** THIS DOCUMENT REFLECTS CHANGES RECEIVED THROUGH JUNE 27, 2008 ***

TITLE 9. EXECUTIVE DEPARTMENT  
SUBTITLE S. DIVISION OF HOUSING AND COMMUNITY RENEWAL  

CHAPTER IV. STATE-ASSISTED HOUSING CONSTRUCTED BY PRIVATE ENTERPRISE  
SUBCHAPTER C. MANAGEMENT MANUAL FOR HOUSING COMPANIES  

PART 1728. BUDGET AND FISCAL  
SUBPART 1728-1. BUDGET/RENT DETERMINATION PROCEDURE

9 NYCRR § 1728-1.2  (2008)

§ 1728-1.2  Procedure and time schedules

   (a) Preparation and approval of biennial budget.

(1) The company shall submit a proposed budget for the two succeeding one-year periods, in a 
format prescribed by the division, at least 165 days prior to the commencement of the applicable 
two-year period. The division shall issue to the housing company a directive requiring such submis-
sion, together with necessary forms and instructions, at least 45 days prior to such deadline. Issu-
ance of such directive by the division shall constitute commencement of the budget/rent determina-
tion process for the housing company. The division may give notice of the commencement of such 
process to residents' associations, those who have requested notice, and other interested parties, 
such as State legislators within whose jurisdiction the project is located. At least 15 days prior to the 
deadline for submission of a budget by the company, the division shall send a second notice of such 
requirement.

(2) The division shall analyze and review the proposed budget within the 30-day period follow-
ing the deadline for budget submission or, if no proposed budget has been submitted by the com-
pany by such date, shall proceed to prepare a proposed budget for the company. The division in 
conducting its analysis shall review opportunities to:

(i) maximize revenues, including, inter alia: increasing residential and nonresidential occupancy 
rates, strengthening the terms of commercial and professional leases, reducing vacated and current 
arrears, adjusting air conditioning and other ancillary charges, and the prudent investing of available 
operating cash and reserves; and

(ii) reduce projected expenditures, including, inter alia, identifying and eliminating nonrecurring 
expenses, and achieving cost efficiencies in ongoing expense items.

(3) If, based on an analysis of the proposed budget, the division finds that projected revenues for 
the two-year period will be sufficient to fund all housing company obligations, both current and ar-
rears, without a rental adjustment, it shall, at the end of the 30-day period described in paragraph (2) 
of this subdivision, grant approval to the housing company of the two one-year budgets. Such ap-
proved budget may be as submitted by the company, as modified by the division, or as prepared by 
the division, as the case may be.
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(4) If the division finds that projected revenues for the applicable two-year period do not appear 
to be sufficient to fund all obligations without a rental adjustment, or if the company has applied for 
such an adjustment in connection with its budget submission, then:

(i) final approval of the budget shall take place upon conclusion of the rent determination proce-
dure as set forth in subdivision (b) of this section; and

(ii) rental housing companies' tenants' associations, whose certification by the housing company 
has been approved by the division, will receive advance notification from the division of such pend-
ing procedure and be advised to implement the established procedure for retaining the services of an 
accountant.

(b) Rent determination procedure. (1) Upon commencement of a rent determination proceeding, 
pursuant to paragraph (a)(4) or (c)(6) of this section, or as otherwise specified in section 1728-1.1 of 
this Subpart, the division shall transmit to the housing company, for distribution to residents and 
posting in the project in such manner as it may prescribe, material relating to the proceeding. Such 
material shall include, among other items, the application prepared by the company, or a statement 
of the needed rent adjustment as projected by the division where no application has been made, a 
description of the rent determination process, an explanation of the right of residents to participate 
therein and an invitation for comments to be submitted to the division. Notwithstanding any provi-
sion of paragraphs (3)-(6) of this subdivision, section 87(b) of the Private Housing Finance Law
shall govern with respect to limited dividend (article IV) housing companies.

(2) Notice of the commencement of the rent determination process, together with copies of the 
material specified in paragraph (1) of this subdivision, shall be transmitted by the division, concur-
rently with transmittal to the housing company, to any recognized tenants' association or coopera-
tors' advisory council for the project. The division will also notify those who have requested notice 
and other interested parties, such as State legislators within whose jurisdiction the project is located.

(3) The division shall establish a period of at least 30 days during which residents, their repre-
sentatives, those who have requested notice and other interested parties, may comment upon the 
proposed budget and rent revision. This period shall commence upon distribution to residents and 
posting in the project of the material specified in paragraph (1) of this subdivision.

(4) In order to enable residents to more fully and effectively participate in the rent determination 
process, the division shall:

(i) authorize the employment of an accountant by a recognized tenants' association of a rental 
housing project in connection with such process, with the housing company authorized and directed 
to pay for such service in accordance with a maximum fee schedule approved by the division;

(ii) assure full access on the part of residents or their representatives to the financial records of 
the company; and

(iii) schedule a conference with appropriate personnel of the division, the housing company, the 
residents, their representatives, interested public officials, and other interested parties, for discussion 
and analysis of the proposed rental adjustment and comments received thereon. In the event any of 
the parties to such conference, other than the division personnel, should make a request in writing 
within 15 days of the scheduled conference, the housing company shall provide and pay for a quali-
fied interpreter for deaf persons to attend and translate for such deaf persons.
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(5) Subsequent to the 30-day comment period and prior to the conference, the division will re-
view all comments received with respect to the propriety of the proposed budget, the need for and 
amount of rent adjustment, the scheduling of any rent adjustment over the two-year budget period, 
and any other relevant issues.

(6) A rent determination shall be made within 45 days of the close of the period for comment 
prescribed in paragraph (3) of this subdivision, unless the commissioner otherwise orders. Such de-
termination shall be based upon budget projections which shall take into account, among other fac-
tors, building conditions and services, economic impact on residents, marketability analysis, and 
analysis of such outstanding issues as work orders and special escrow requirements. The determina-
tion shall be embodied in an order of the commissioner, which shall establish rents and the effective 
date(s) of adjustment for each year of the two-year period.

(7) An order of the commissioner adjusting rents shall be transmitted by the division to the 
company at least 10 days prior to the date prescribed for notice to the residents by the company pur-
suant to paragraph (8) of this subdivision. Copies of the approved budgets, reflecting the rent de-
termination, will be issued to the housing company and posted in the project within five days of the 
issuance of the order.

(8) An order adjusting rents shall be transmitted by the housing company to all residents, in such 
manner as may be prescribed by the division. Such transmittal shall take place, in the case of a 
rental project, at least 30 days prior to the effective date of the order, and, in the case of a mutual 
company, at least five days prior to its effective date.

(c) Second year of budget/rent determination cycle. (1) Commencing 165 days prior to the end 
of the first year of each two-year budget cycle, the division shall review the company's projected 
income and expenses for the second year of the budget cycle. Such review shall take into account 
actual experience and budget modifications during the current year to date, the reasonableness of 
cost estimates in the light of more recent cost trends, and any other relevant factors. In connection 
with this review, the housing company may submit proposed modifications to the second-year 
budget.

(2) Where necessary, the division shall modify the second-year budget.

(3) For purposes of determining the adequacy of the company's second-year budget, the division 
shall compare the budgeted income and expenses with the amounts projected for the corresponding 
items at the time of the review pursuant to this subdivision. Based on such projections, a second-
year budget surplus or deficit shall be deemed "significant" if it exceeds the greater of one percent 
of the annual residential rent roll or the amount of the requirement for funding the contingency re-
serve in the second year of the budget cycle, as defined in section 1728-1.5(e) of this Subpart.

(4) Where analysis of the second-year budget, as previously approved or as modified, does not 
demonstrate a significant surplus or deficit, the division shall, at least 45 days prior to the end of the 
first budget year, issue to the company an approved second-year budget, modified as necessary, to-
gether with a notice of implementation of the second-step rent increase, if any, previously approved 
in connection with the two-year budget. The housing company shall distribute such notice to resi-
dents in a manner prescribed by the division.

(5) Where the second-year budget shows a significant surplus, the division shall, at least 45 days 
prior to the end of the first budget year, issue to the company an approved modified second-year 
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budget, together with an appropriate rent reduction order or, if applicable, an order prescribing a 
reduced second-step rent increase.

(6) Where the second-year budget shows a significant deficit, the division shall modify such 
budget, as required to eliminate such deficit, by the application, in successive order to the extent 
necessary, of the following:

(i) the elimination of any provision for return on equity (arrears and then current);

(ii) elimination of the amount, if any, provided for contingency reserves which exceeds the prior 
three-year average of vacancy and collection losses; and

(iii) application to the operating deficit of that portion of the contingency reserve which exceeds 
8 1/2 percent of the current annual rent roll, to a maximum amount equivalent to five percent of the 
current rent roll. If such adjustments are not sufficient to eliminate the deficit, the division shall, at 
least 135 days prior to the end of the first budget year, initiate the rent determination process in ac-
cordance with subdivision (b) of this section. In the computation of the proposed budget for such 
rent determination process, the adjustments specified in this paragraph shall not be made.

Section statutory authority: Private Housing Finance Law, § 87, § A4

Statutory authority: Private Housing Finance Law, §§ 31, 32, 35, 84, 96

Repealed and added 1728-1.2 on 9/28/82; amended 1728-1.2(b)(4)(iii) on 8/21/91.
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Marc B. FREEDMAN            
 
CERTIFIED PUBLIC ACCOUNTANT, P.C.  
 

215 WEST 95TH STREET 2R, NEW YOUR NEW YORK 10025 
TEL: 212.678.2418       FAX: 212.932.1254      EMAIL:MBF@MBFCPA.COM 

 
 
 
The Tenants Association 
Westview Task Force 
North Town Phase III 
Roosevelt Island,  New York  10044 
 
 Accountants= Letter 
 
 
We have analyzed the proposed budget and rent increase application/motion for North Town 
Phase III (Westview) and the financial schedules of the Division of Housing and Community 
Renewal.  Our analysis included reviewing such financial material and supporting 
documentation as we deemed necessary in the circumstances.   
 
Based on our analysis, the Budget/Rent Determination for North Town Phase III for the year 
ended December 31, 2008 and December 31, 2009 appears materially misstated.  We have 
prepared a revised budget analysis with supporting comments, which we feel represents more 
accurate projections for the above years.  As part of this revised budget analysis we have 
prepared an analysis of the projected balances of the Replacement Reserve.  Our report is 
based on current operations and does not take into account any efficiencies that might be 
implemented. 
 
Based on our budget, and an adjustment factor of 89%, we estimate that a rent increase of 
$1.52 per room per month should be sufficient to cover both the operating budget and the 
budget for Capital Expenditures and Extraordinary Maintenance items and add an additional 
$336,000 to the replacement reserve, increasing the Replacement Reserve from $1,204,254 at 
the end of 2007 to $1,540,254 at the end of 2009.  Alternatively, based on our budget, a rent 
DECREASE of $15.74 would maintain the replacement reserve at its December 31, 2007 level. 
  
 
 
Marc B. Freedman 
 
 
Marc B. Freedman 
New York,  New York 
August 12, 2008  
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Chart of proposed changes to DHCR projected budget (a positive number is a 
DECREASE in expense; a negative number an increase in expense.) 
 
 

BDR 
Line 
Ref 

DCHR 
Acct 
No. 

Description Adjustment 
Amount 
2008 

Adjustment
Amount 
2009 

Comment 

2 5211 Vacancy Loss $78,400 $78,400 In this building, with a waiting 
list of over 1000 people, there 
should be little or no vacancy 
loss.  Major warehousing of 
apartments, costing the Housing 
Company over $1,000,000 and in 
clear violation of DHCR 
regulations, occurred in past 
years.  A 5% annual turnover 
with an average vacancy of 2 
months, resulting in a vacancy 
loss of .83333% should be a more 
than reasonable estimate. 

64 6170 Administrative 
office Expenses 

3,600 2,900 Based on 2006 and 2007 actuals, 
its appears that the DCHR and 
Housing Company amount are 
overstated. 

36 6210 Legal 9,100 9,500 Legal in 2004 was $10,420 and in 
2005 was $2,118.  We suspect 
that the significant increase in 
2006 and 2007 related, either 
directly or indirectly, to the 
proposed buy-out and thus should 
be housing company capital costs, 
not items related to the function 
of the property.  $10,000 a year 
should be more than adequate. 
 

39 6222 Tenant’s 
Accountant 

-2,900 Adjust to agreed upon amount 
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BDR 
Line 
Ref 

DCHR 
Acct 
No. 

Description Adjustment 
Amount 
2008 

Adjustment
Amount 
2009 

Comment 

50 6322 Maintenance & 
Painter Base 
Salary 

56,900 58,200 The audited 2007 financial 
statements indicated that this was 
$196,017.  A 2.5% increase in 
each budget year should be 
adequate 

61 6338 General Repairs 50,800 52,400 This account varies significantly 
year to year: $0 in 2005, $57,213 
in 2006 and $7,369 in 2007.  I 
suspect it is classification 
differences by the bookkeeping 
department and that most of the 
costs are otherwise allocated to 
M&M Materials, Tools and 
Supplies.  $10,000 should be 
enough here. 

65 6510 Security-Base  34,300 38,600 My projections are based on the 
2007 actual amount paid which 
was lower than 2006 

67 6530 Security 
Contract 

13,400 17,400 My projections are based on the 
2007 actual amount paid which 
was lower than 2006 

73 6640 Water and 
Sewer 

68,044 75,319 Based on the 2007 actual 
expenses, the estimate by the 
Housing company appears more 
accurate than the estimate from 
the DHCR 

77 6730 Employee 
Benefits and PR 
Taxes 

48,400 48,100 Based on the 2007 actual amount 
paid.  The estimates of the DCHR 
and the Housing Company appear 
to be significantly overstated. 
 

81 6910 Collection 
Losses 

39,200 39,200 Based on the 2007 actual amount 
paid. The DHCR and Housing 
Company estimates appear to be 
over stated, the DCHR numbers 
considerably so. 
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BDR 
Line 
Ref 

DCHR 
Acct 
No. 

Description Adjustment 
Amount 
2008 

Adjustment
Amount 
2009 

Comment 

86  Provision for 
Replacement 

336,200 336,200 The provision for replacement is 
significantly mis-calculated.  In 
accordance with the 2007  (and 
other years) audited financial 
statements, the expenditures 
related to replacement are 
included as maintenance expenses 
and as capital expenditures.  Thus 
the provision for replacement is 
the net increase in the provision 
above and beyond what has been 
spent during the year.  A 
$100,000 increase in the 
provision each year, in addition to 
the amounts projected to be spent 
for capital improvements, should 
be more than sufficient to keep 
the building healthy.  See the 
replacement reserve analysis. 

87  Arrears to 
Replacement 

296,800 296,800 This should be the responsibility 
of the Housing Company because 
of their intentional warehousing 
of apartments, totaling well over 
$1,000,000, in 2004, 2005, 2006 
and 2007.  Their illegal activity 
should not be the basis for 
granting a rent increase and is 
correctly left out by the Housing 
Company.  See the replacement 
reserve analysis. 
 

  Reserve Group 
Interest 

48,000 48,000 This is an estimate of the interest 
received on the reserve fund.  It 
should be included as an addition 
to the replacement reserve since it 
has been deducted from the 
income and restricted for this 
purpose 
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BDR 
Line 
Ref 

DCHR 
Acct 
No. 

Description Adjustment 
Amount 
2008 

Adjustment
Amount 
2009 

Comment 

88,89 6810 Interest on 
Mortgage; 
Current Debt 
Service 

-77,867 -84,413 We have estimated the interest to 
be $1,250,000 in 2008 and 
$1,225,000 in 2009 based on the 
2007 interest of $1,277,837.  In 
addition we have added the 
required principle payments 
based on the 2007 audited 
financial statements.    

90  Debt Service 
Arrears 

1,641,800 1,641,800 The DHCR erroneously includes 
an amount for debt service 
arrears.  The mortgage loan was 
restructured and, in accordance 
with the audited financials, is 
included in the debt service 
amount. 

  Total net 
Adjustments 

2,644,177 2,658,406  

  Deficit Before 
Adjustments (2,624,000) (2,734,000)

 

  Surplus 
(Deficit) after 
adjustments $20,177 $(75,594)
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Replacement Reserve Analysis 
 
 
1. The reserve for replacement is extremely unclear and confusing.  There is a 

“required” funding amount which is based on an engineering report that is currently 
14 years old and, we believe, no longer meaningful.  The DHCR used the amounts 
carried over from this report as the basis for its required replacement reserve and 
arrears to required replacement reserves budgeted items.  However this report is no 
longer being used and has nothing to do with the capital expenditures and 
extraordinary maintenance items schedule which the DHCR is actually using to 
determine what is needed for the building.  We think it is unreasonable and unfair to 
use the old engineering reports in any way to determine rent levels and they should be 
disregarded. 

2. We accept that the significant expenditures which are included in the DHCR “Capital 
Expenditures and Extraordinary Maintenance Items” budget are a reasonable basis for 
determining the funding of the replacement reserve.  However, many of these items 
are actually ongoing expenses that are already accounted for in the operating budget.  
In our budget below we have deducted our estimate of these items based on the 
expenditures from the replacement reserves in prior years and based on the nature of 
the items budgeted. 

3. We assume that funds taken out of the replacement reserves ($591,143 in 2006 and 
$640,491 in 2007) were correctly classified and thus consisted of Capital and 
Extraordinary Maintenance items.  With capital expenditures of $264,450 in 2006 and 
$244,474 in 2007 this would mean extraordinary maintenance items of $326,693 in 
2006 and $396,017 in 2007, items which were included as operating expenses in the 
financial statements and thus in the budgets generated from these statements. 

4. The restricted interest is restricted to the reserve accounts, but it has been left out of 
the budgetary calculation.  It should be included as an addition to the  replacement 
reserve budget. 

5. The Housing Company collected $752,000 in 2003, 2004 as part of its rent increase 
explicitly to do the elevator upgrades.  These were never done. Instead $600,000 of 
the current capital budget is earmarked for this work.  The replacement reserve 
increased from approximately $750,000 at the end of 2003 to over $1,200,000 in part 
because of this rent increase.  There is no reason why these reserves can not be used, 
if needed, to fund part of this capital budget. 

6. The Housing Company,  through their warehousing of apartments in 2004, 2005, 
2006 and 2007 removed over $1,000,000 from the resources of Westview.  This 
illegal activity should not be the basis for granting a rent increase and instead should 
be reimbursed by the Housing Company and added to the replacement reserve. 
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 Audited Audited  Tenant Tenant 
Description Actual Actual  Projected Projected 
 12/31/2006 12/31/2007  2008 2009 
        
Replacement Reserve - Beginning 1,526,677 1,456,124  1,204,254 1,827,254
Additions 520,590 394,560  350,000 350,000
Interest Added 0 51,961  48,000 48,000
Added from Housing Company 0 0  1,000,000 0
Expended (capital expenditures budget) -591,143 -640,491  -1,135,000 -1,059,500
Budgeted Items Included in Operating Budget    360,000 374,500
Reallocated 0 -57,900  0 0
Replacement Reserve - End of Year 1,456,124 1,204,254  1,827,254 1,540,254
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Notes and Comments: 
 

 
1. The housing company has done little or nothing to increase the efficiency of the 

partnership’s operations and has little incentive to do so since it counts on rent 
increases to cover up these inefficiencies.  In addition capital improvements which 
would enable major operating efficiencies are not near the top of their priority list.  It 
is analogous to cost-plus government contractors where they make out better the 
more expensive and less efficient a project is. 

 
2. A relatively quick and cost efficient improvement would be electrical sub-metering.  

It is estimated that a $230,000 expenditure could save the apartment complex as a 
whole up to 40%, or close to $600,000 a year in electrical costs.  It is estimated that 
common area consumption is between 15% and 20% of the total.  If we assume 15% 
this would reduce the housing company’s costs by an estimated $1,300,000 a year 
(the housing company would need to only pay for common space) and thus allow a 
reduction of rents by about $61 per room per month after paying for the sub-metering 
costs.  Tenants would then, of course, be responsible for their own electrical costs. 

 
3. Swimming Pool:  The swimming pool is a community resource.  Projected fees are 

only about 1/3 of the projected direct pool maintenance.  This is not fair to the 
Westview tenants.  The pool fees should be increased to approximate the actual costs 
of maintenance. 

 
4. The DHCR uses an estimated amount for debt service for 2008 and 2009 budgetary 

purposes.  However, the 2007 audited financial statements specify the amount of 
principle that needs to be paid which, in addition to the interest expense for the year, 
should be the amount used for debt service requirements.   

 
5. The Housing Company should consider refinancing the current mortgage (7.5% 

interest rate) in order to raise funds for needed capital improvements that can not 
reasonably be funded by the tenants.  The lower interest rates currently available 
(roughly 6.5%) would mean that approximately an additional $2,500,000 could be 
borrowed, and added to the replacement reserve, without significantly increasing the 
annual debt service payments. 
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Audited Audited Audited Audited Tenant Tenant Housing Co.Housing Co. DHCR DHCR
BRD DCHR Description Actual Actual Actual Actual Projected Projected Projected Projected Projected Projected
Line Acct 12/31/2004 12/31/2005 12/31/2006 12/31/2007 2008 2009 2008 2009 2008 2009
Ref No

1 5110 Gross Scheduled Apt Rent 6,508,939 6,660,782 6,691,543 6,720,859 6,720,900 6,720,900 6,720,859 6,720,859 6,720,900 6,720,900
2 5211 Vacancy Loss-Avail for Occ -62,845 -321,132 -503,514 -401,718 -56,000 -56,000 -134,417 -134,417 -134,400 -134,400
3 5212 Vacancy Loss-Not Avail for Occ 0 0
4 5250 Allowances 0 0
5 5260 Rent Free Apartments -19,755 -26,641 -26,641 -26,641 -24,800 -24,800 -26,641 -26,641 -24,800 -24,800
6 5120 Excess Income 56,679 120,576 57,333 31,694 74,400 74,400 57,333 57,333 74,400 74,400

Total Apartment Rental Income 6,483,018 6,433,585 6,218,721 6,324,194 6,714,500 6,714,500 6,617,134 6,617,134 6,636,100 6,636,100

7 5130 Gross Commerial Rent Income 20,153 28,504 22,340 22,340 22,300 22,300 22,340 22,340 22,300 22,300
8 5220 Vacancy Loss - Commercial 0 0 0 0

13 5190 Other Rental Income 0 0 0 0 0 0 0 0 0 0
Total Other Rental Income 20,153 28,504 22,340 22,340 22,300 22,300 22,340 22,340 22,300 22,300

14 5410 Escrow Group Interest 0
15 5420 Reserve Group Interest 7,581 19,894 40,448 51,961 48,000 48,000 40,448 40,448 48,000 48,000
19 5499 Restricted Interest -7,581 -19,894 -40,448 -51,961 -48,000 -48,000 -40,448 -40,448 -48,000 -48,000

Total Interest Income 0 0 0 0 0 0 0 0 0 0

22 5530 Laundry Room 69,600 66,413 66,000 66,000 66,000 66,000 66,000 66,000 66,000 66,000
23 5540 Community room 1,977 4,470 6,280 2,580 4,800 4,800 6,280 6,280 4,800 4,800
24 5550 Other Charges to Tenants 31,961 75,726 56,941 51,243 57,100 57,100 59,788 61,283 57,100 57,100
25 5590 Swimming Pool 56,320 55,756 27,011 35,777 37,600 37,600 27,011 27,011 37,600 37,600

Total Other Income 159,858 202,365 156,232 155,600 165,500 165,500 159,079 160,574 165,500 165,500

Total Income 6,663,029 6,664,454 6,397,293 6,502,134 6,902,300 6,902,300 6,798,553 6,800,048 6,823,900 6,823,900

See Accountant's Letter
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Audited Audited Audited Audited Tenant Tenant Housing Co.Housing Co. DHCR DHCR
BRD DCHR Description Actual Actual Actual Actual Projected Projected Projected Projected Projected Projected
Line Acct 12/31/2004 12/31/2005 12/31/2006 12/31/2007 2008 2009 2008 2009 2008 2009
Ref No

27 6110 Selling and Renting 5,875 121 6,814 3,449 7,200 7,400 7,155 7,334 7,200 7,400
28 6120 Management Base Fee 146,022 149,892 155,392 156,492 169,500 173,800 164,317 168,425 169,500 173,800
29 6125 Site Manager Reimbursement 0 0 28,403 29,325 30,200 31,000 30,791 31,561 30,200 31,000
30 6130 Administrative Fee 22,610 23,220 24,090 24,264 26,300 27,000 25,477 26,114 26,300 27,000
31 6140 Re-Rental Fees 950 0 0 0 0 0 0 0 0 0
32 6150 Manager's Salary 24,432 23,798 0 0 0 0 0 0 0 0
33 6160 Admin Office Salaries 0 14,533 22,300 22,860 23,700 24,300 23,415 24,000 23,700 24,300
34 6170 Admin Office Expenses 8,902 17,877 12,134 7,388 12,000 13,000 12,741 13,059 15,600 15,900
35 6190 Other Management Expenses 0 0 0 0 0 0 0 0 0 0

Total Management 208,791 229,441 249,133 243,778 268,900 276,500 263,896 270,493 272,500 279,400

36 6210 Legal 10,428 2,118 50,327 26,752 10,000 10,000 52,843 54,164 19,100 19,500
37 6220 Accounting 36,500 29,180 36,500 38,448 33,300 34,100 40,406 41,416 33,300 34,100
38 6221 BRD Preparation Fee 0 0 7900 7,500 0 7,900
39 6222 Tennants' Accountant 0 6,200 0 0 3,300 0
40 6290 Other Professional Services 8,449 9,817 25,974 39,675 6,500 6,700 6,441 6,602 6,500 6,700

Total Professional Services 55,377 41,115 112,801 104,875 56,000 58,700 107,190 102,182 62,200 68,200

41 6311 Janitorial and Grounds Base Payroll 399,603 381,574 366,112 405,545 389,400 399,100 420,055 505,962 389,400 399,100
44 6314 Janitorial Material, Tools & Supplies 19,497 7,113 7,753 5,582 7,400 7,600 8,141 8,344 7,400 7,600
45 6315 Exterminating 18,041 11,802 10,666 9,591 11,500 11,700 11,199 11,479 11,500 11,700
46 6316 Rubbish removal 15,003 0 0 0 0 0 0 0 0
47 6317 Grounds maintenance 13,794 0 10,876 15,209 5,500 5,600 11,420 11,705 5,500 5,600
48 6319 Misc. Janitorial and Grounds 0 0 0 0 0 0 0 0 0 0
49 6321 Superintendent's Base Salary 59,640 80,907 70,707 115,051 75,200 77,100 50,766 51,613 75,200 77,100
50 6322 Maintenance/Painter Base Salary 218,855 260,067 242,392 196,017 200,900 206,000 247,099 202,372 257,800 264,200
51 6323 Superintendent/Maintenance Overtime 0 0 0 0 0 0 0 0 0 0
52 6324 Maintenance Contract 21,190 2,381 38,570 32,503 33,300 34,100 40,499 41,511 33,300 34,100
53 6325 M&M Materials, Tools & Supplies 79,700 315,501 173,525 561,920 184,500 189,200 182,201 186,756 184,500 189,200
54 6331 Electrical Contracting 23,162 41,881 51,005 20,977 34,600 35,500 53,555 54,894 34,600 35,500
55 6332 Plumbing Contracting 0 54,692 43,442 26,713 43,400 44,500 51,520 52,808 43,400 44,500
56 6333 Elevator Contracting 25,725 22,334 25,099 21,964 23,700 24,300 26,354 27,013 23,700 24,300
57 6334 Heating System Contracting 56,113 1,244 38,491 21,297 24,200 24,800 40,416 41,426 24,200 24,800
58 6335 Structural Contracting 0 0 0 0 0 0 0 0 0 0
59 6336 Mechanical Contracting 0 0 0 0 0 0 0 0 0 0
60 6337 Swimming Pool Maintenance 110,827 113,049 111,205 102,557 115,900 118,700 116,765 119,684 115,900 118,700
61 6338 General Repairs 160,566 0 57,213 7,369 10,000 10,000 60,074 61,575 60,800 62,400
62 6390 Misc. Maintenance and Operating 57,432 8,467 9,279 10,054 10,900 11,200 9,280 9,280 10,900 11,200
63 6399 Fix-Up and Deferred Maintenance 0 0 0 0 0 1,335,500 1,259,500 0 0

Total Maintenance & Operating 1,279,148 1,301,012 1,256,335 1,552,349 1,170,400 1,199,400 2,664,844 2,645,922 1,278,100 1,310,000

See Accountant's Letter
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DHCR Budget/rental determination for Westview UDC-068

Audited Audited Audited Audited Tenant Tenant Housing Co.Housing Co. DHCR DHCR
BRD DCHR Description Actual Actual Actual Actual Projected Projected Projected Projected Projected Projected
Line Acct 12/31/2004 12/31/2005 12/31/2006 12/31/2007 2008 2009 2008 2009 2008 2009
Ref No

64 6400 Apartment Painting 45,416 7,889 6,654 83,861 7,900 8,100 6,987 7,161 7,900 8,100
Total Apartment Painting 45,416 7,889 6,654 83,861 7,900 8,100 6,987 7,161 7,900 8,100

65 6510 Security-Base Payroll 126,154 168,142 163,885 137,161 140,000 140,000 182,080 185,053 174,300 178,600
66 6520 Security Overtime Payroll 0 0 0 0 0
67 6530 Security Contract 160,765 134,676 148,979 144,459 145,000 145,000 156,428 160,339 158,400 162,400
68 6540 Security Uniforms and Supplies 0 0 0 0 0 0 0 0 0 0

Total Security Protection 286,919 302,818 312,864 281,620 285,000 285,000 338,508 345,392 332,700 341,000

69 6611 Oil 22,489 0 0 0 0 0 0 0 0 0
70 6612 Gas 103,315 135,152 165,190 174,085 186,600 195,900 181,709 190,794 186,600 195,900
71 6613 Steam 0 0 0 0 0 0 0 0 0 0
72 6620 Electricity 1,007,148 1,246,411 1,119,505 1,384,482 1,530,900 1,537,400 1,431,077 1,562,736 1,530,900 1,537,400
73 6640 Water and Sewer 187,612 187,059 197,713 226,959 237,256 260,981 237,256 260,981 305,300 336,300
74 6650 Power Plant 0 0 0 0 0 0 0 0 0 0

Total Utilities 1,320,564 1,568,622 1,482,408 1,785,526 1,954,756 1,994,281 1,850,042 2,014,511 2,022,800 2,069,600

75 6710 Real Estate Taxes 554,982 502,453 541,881 537,473 463,700 459,000 494,851 478,554 463,700 459,000
Total Real Estate Taxes 554,982 502,453 541,881 537,473 463,700 459,000 494,851 478,554 463,700 459,000

76 6720 Insurance 282,501 196,416 204,555 180,995 189,300 194,000 206,523 211,687 189,300 194,000
Total insurance 282,501 196,416 204,555 180,995 189,300 194,000 206,523 211,687 189,300 194,000

77 6730 Employee Benefits and Payroll Taxes 323,631 338,615 365,299 331,315 340,000 350,000 403,087 430,838 388,400 398,100
78 6739 Other Taxes 0 0 0 0 0 0 0 0 0 0

Total Employee Benefits 323,631 338,615 365,299 331,315 340,000 350,000 403,087 430,838 388,400 398,100

79 6820 Supervisory Agency Fee 0 0 0 0 0 0 0 0 0
80 6890 Bad Debt Expense 14,572 1,901 36,594 298 0 0 0 0 0 0
81 6910 Collection Losses 84,779 0 0 110,000 30,000 30,000 36,594 36,594 69,200 69,200
82 6920 Community Activities & Contributions 28,142 12,129 5,597 3,850 7,300 7,500 4,844 4,965 7,300 7,500
83 6990 Ground Rrent 70,681 41,335 70,681 70,680 70,700 70,700 70,681 70,681 70,700 70,700

Total Other Expenses 198,174 55,365 112,872 184,828 108,000 108,200 112,119 112,240 147,200 147,400

Total Expenses 4,555,503 4,543,746 4,644,802 5,286,620 4,843,956 4,933,181 6,448,047 6,618,980 5,164,800 5,274,800

Balance: Income Over (Under)
Expenses 2,107,526 2,120,708 1,752,491 1,215,514 2,058,344 1,969,119 350,506 181,068 1,659,100 1,549,100

See Accountant's Letter
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Audited Audited Audited Audited Tenant Tenant Housing Co.Housing Co. DHCR DHCR
BRD DCHR Description Actual Actual Actual Actual Projected Projected Projected Projected Projected Projected
Line Acct 12/31/2004 12/31/2005 12/31/2006 12/31/2007 2008 2009 2008 2009 2008 2009
Ref No

85 Provision for Public Area Painting 16,500 16,500 16,500 16,500        16,500 16,500
86 Provision for Replacement-Net 388,677 400,036 -58,053 -288,830 100,000 100,000 686,160 686,160 686,200 686,200

Reserve Group Interest -7,581 -19,894 -40,448 -51,961 -48,000 -48,000
87 Arrears to Replacement 513,840 513,840 296,800 296,800

Capital Expenditures 150,480 96,133 264,450 244,474 250,000 250,000
88 Net Contingency 0 0 0 0
88 6810 Interest on Mortgage 1,439,384 1,422,159 1,307,424 1,277,837 1,250,000 1,225,000 0 0 0 0
89 Net Current Debt Service 333,182 213,224 456,155 384,254 469,667 501,213 1,857,705 1,857,705 1,641,800 1,641,800
90 Debt Service - Arrears 1,641,800 1,641,800
91 Return on Equity - Current 65,297 65,297

104 6890 Other Interest 82 70
113 7100 Depreciation Expenses
114 7200 Amortization of Deferred Charges 0 0 0 0 0 0 0

Total Other Fiscal 2,304,142 2,111,658 1,929,610 1,565,844 2,038,167 2,044,713 3,139,502 3,139,502 4,283,100 4,283,100

Surplus (Deficit) -196,616 9,050 -177,119 -350,330 20,177 -75,594 -2,788,996 -2,958,434 -2,624,000 -2,734,000

See Accountant's Letter
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I.  Executive Summary

BACKGROUND AND SCOPE OF REPORT 

New York’s Mitchell-Lama housing program has provided affordable rental and 

cooperative apartments for hundreds of thousands of middle-income New Yorkers since 

its inception in 1955.  The State has made a substantial investment in Mitchell-Lama 

housing, providing private developers with low-interest loans and tax exemptions to build 

apartments subject to regulated rents and purchase prices.  The majority of Mitchell-

Lama housing developments are located in New York City, where the program is 

especially important as middle-income families may earn too much to qualify for federal 

government housing vouchers, yet struggle to pay market-rate rents.   

The New York State Division of Housing and Community Renewal (DHCR) is 

responsible for regulating and monitoring the 189 projects currently in the Mitchell-Lama 

program.  DHCR’s duties include ensuring that Mitchell-Lama housing companies select 

tenants and establish rents in a fair manner; adequately maintain apartment buildings; 

properly conduct contract procurements; comply with financial and other reporting 

requirements; and generally operate on a sound basis.  

The Office of the State Inspector General undertook an examination of DHCR’s 

stewardship of the Mitchell-Lama program during the period January 2003 to October 

2006 in response to numerous complaints that DHCR was failing to meet its 

responsibilities.  As described in the following report, the Inspector General’s review 

concluded that DHCR’s monitoring of Mitchell-Lama housing companies and its 

enforcement of its own regulations has been grossly deficient on a broad scale.  Rather 

than safeguarding the integrity of the program, DHCR, through its own shortcomings, has 

allowed housing companies to flout rules regarding apartment allocation, financial 

reporting, and contracting.  DHCR’s deep and systemic failures have resulted in 

deterioration of facilities, waste of taxpayer money, increase in charges to tenants, and 

the allocation of apartments to unqualified applicants at the expense of those legitimately 

entitled to those same apartments.  
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The findings section of our report presents the results of our review of various facets of 

DHCR’s activities relating to the Mitchell-Lama program.  First, we examine systemic 

deficiencies in DHCR’s oversight of the program on a statewide basis.  Second, we 

review tenant selection practices at three New York City developments  Cathedral 

Parkway Towers, Westview Apartments, and Towers of Bayridge  where potential 

problems had been indicated.  Third, we analyze DHCR’s oversight of financial and 

related concerns at Co-op City, a cooperative in the Bronx. 

SYSTEMIC DEFICIENCIES IN DHCR OVERSIGHT 

The Inspector General’s review revealed serious inadequacies in nearly every aspect of 

DHCR’s Mitchell-Lama oversight.  DHCR field staff represent the agency’s primary 

point of contact with housing companies, yet they are not properly trained or supervised.  

Worse still, field staff failed to inspect housing complexes to the extent required.  As 

DHCR’s own records show, 106 developments, or 54 percent of the total number of 

active developments, did not receive the required number of field visits during 2005.   

Even when inspections were conducted, field staff often did not perform required tasks.  

In a serious lapse, of 138 site-visit field reports prepared by DHCR staff during the 2005-

2006 heating season, 36 percent did not include required examination of the 

developments’ heating systems.  When asked why some staff seemed to only provide 

limited information about problems they found, their director said she was “happy to the 

extent they report on [problems]” at all. 

DHCR lacked adequate controls to prevent conflicts of interest arising from DHCR 

employees residing in Mitchell-Lama complexes.  Of a randomly selected sample of 30 

DHCR employees who live in New York City and are responsible for direct supervision 

of Mitchell-Lama complexes, 10, or 33.3 percent, resided in Mitchell-Lama projects or in 

projects that recently bought out of the program, compared with 2 percent of New York 

City residents in general.  The potential for abuse inherent in this situation is underscored 

by the arrest and conviction of Mark Marcucilli, Assistant Director of DHCR’s Housing 

Management Bureau, and Jody Wolfson, a DHCR employee, on federal charges relating 
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to the unlawful occupancy and transfer of apartments at Southbridge Towers, a Mitchell-

Lama complex in lower Manhattan.  

While DHCR acknowledged that complaints are the primary basis for auditing housing 

companies, it handled complaints in a manner that was uncoordinated, undocumented, 

and nearly useless.  In distorted logic, DHCR officials said they did not see a reason for 

logging complaints because they received so many there is not time to log or respond to 

all of them.  When asked how complaints were tracked without logs, officials said that 

they keep copies of all “important” complaints for follow-up.  They conceded, however, 

that they had no definition of “important” complaints, and could not produce a single 

copy of a complaint deemed important.  

DHCR failed to ensure that housing companies submit required financial statements, 

proposed budgets, and other reports designed to detect potential financial 

mismanagement or abuses of authority.  A random sample of 31 housing companies 

revealed that the majority had not submitted financial statements on time.  Even when 

reports were submitted, DHCR failed to review many of them in a timely manner. 

TENANT SELECTION AT THREE PROBLEM DEVELOPMENTS 

Nothing is more important to the fair operation of the Mitchell-Lama program than the 

integrity of apartment waiting lists.  At any given time, thousands of eligible applicants 

are on waiting lists, some so long that a potential resident may wait years before being 

offered an apartment.  Yet, when we examined tenant selection practices at Cathedral 

Parkway Towers, Westview Apartments, and Towers of Bayridge, we found numerous 

instances of apartments being provided to individuals who were ineligible or had unfairly 

jumped ahead of others on the waiting list.  In each instance, an eligible individual was 

deprived of his or her rightful access to a Mitchell-Lama apartment.   

At Bayridge, we found 59 instances where the housing company improperly inserted 

applications in the waiting list in the period 2002 to 2004.  For example, six applications, 

which should have appeared far down the list, were placed virtually at the top.  

Employees of Bayridge’s management agent accomplished this by inserting these 
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applications immediately after applicant 201 on the list (the next applicant due to be 

offered an apartment) and giving them the irregular designation 201A-201F.   

In 2006 Cathedral Parkway granted apartments to three individuals who were not on the 

waiting list, bypassing at least six applicants who had been waiting for an apartment since 

1999.  When we asked the manager of the complex for an explanation, she said, “they 

just walked in and filled out applications and we gave them apartments.”  

 Similarly, in numerous cases we found that eligible applicants were improperly dropped 

from waiting lists.  At Bayridge, 263 applicants were removed from the list between 

April 2000 and September 2006.  From a random sample of 23 of these applicants, we 

were able to contact 10, six of whom said they were removed from the waiting list 

improperly.  Additionally, at Cathedral Parkway approximately 125 individuals had been 

removed from the waiting list without explanation.  From a random sample of 10, we 

were able to make contact with three.  None of the three had received any indication from 

the housing company that there were no longer on the list.    

We also found that the housing companies were granting apartments to applicants 

without the required DHCR approval.  Astonishingly, in 109, or 70 percent, of the 156 

tenancies we reviewed, the housing companies had granted apartments despite the fact 

that the applications had not been submitted to DHCR for approval or had been submitted 

but returned as incomplete or denied.  

Most troubling, DHCR failed to detect or correct these irregularities because it neglected 

to enforce its own rules and properly train its staff.  When we questioned the assigned 

DHCR field representative about obviously improper changes in the Bayridge waiting 

list, he claimed that he had not noticed them.   

   

Further, DHCR failed to detect unauthorized residents in Mitchell-Lama complexes 

because it conducted so few audits of apartment rent rolls, and those it did conduct were 

inadequate.  For example, when DHCR performed a rent roll audit at Bayridge, it relied 

solely on a tenant list provided by the housing company that was inaccurate, rather than 

also examining other available records, such as the yearly income affidavits of individual 
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tenants that are submitted to DHCR.  As a result, DHCR failed to recognize that the 

housing company listed 21 residents who no longer lived in the complex, including four 

who were deceased.   

FINANCIAL OVERSIGHT AT CO-OP CITY 

At Co-op City, the largest Mitchell-Lama development in the State, the Inspector 

General’s review found a virtual abdication by DHCR of its oversight responsibilities 

regarding financial matters.  Co-op City’s history of financial difficulties has resulted in 

the expenditure by New York State of more than $100 million to prevent the bankruptcy 

of Riverbay, the housing company that operates Co-op City.  In addition, residents have 

suffered from increases in carrying charges and losses to the value of the property due to 

deferred maintenance.  DHCR’s failure to adequately supervise Riverbay’s financial 

health was a major failure impacting New York’s taxpayers and tens of thousands of 

residents.   

In this oversight vacuum, Riverbay engaged in a number of acts of regulatory non-

compliance, including a willful avoidance of DHCR contracting requirements.  In April 

2007, following a joint investigation by the Inspector General’s Office and the United 

States Attorney’s Office for the Southern District, Iris Baez, a former president of Co-op 

City’s board of directors was indicted on charges that she accepted nearly $100,000 in 

bribes from a painting contractor who was awarded a $3.5 million contract by the board. 

  

In view of these events, it is not surprising that our review found serious lapses in 

DHCR’s monitoring of contract procurement at Co-op City.  Our review sampled 47 Co-

op City contracts executed between 2002 and 2006 with a total value of $127.5 million 

and representing about 20 percent of the contracts during the period.  In 40 of the 

contracts, valued at $56.4 million, Riverbay, the housing company that operates Co-op 

City, failed to comply with Mitchell-Lama procurement rules.  We identified the 

following violations by Riverbay:  
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• Failure to obtain DHCR approval of bids for 16 contracts, together worth $43.4 

million.  DHCR approval ensures that there are a sufficient number of bidders and 

a sufficient number of minority or women-owned businesses as bidders; 

• Failure to advertise the contract or obtain sealed bids for 15 contracts, together 

worth $43.4 million; 

• Execution of contracts without DHCR approval for 15 contracts, together worth 

$11.9 million. 

 

Even more troubling, DHCR approved 21 of the 47 contracts, despite the violations.    

When asked why, DHCR officials explained that agency rules allow an exemption from 

any regulation upon a determination that compliance with the regulation would create an 

undue hardship for the housing company.  With respect to contract procurements, the 

DHCR officials stated, staff may properly waive bidding requirements if they determine 

that to do so is “not prejudicial to the interests of the tenants, the lienholders or the 

public.”  To the contrary, 9 NYCRR § 1725-2.9 permits waiver of regulations only in 

“exceptional circumstances” as determined by the DHCR Commissioner.  In fact, DHCR 

employees at all levels were permitted to grant waivers with limited guidance or review 

of supervisors.  DHCR had no written procedures or even guidelines on how such 

determinations should be made, resulting in an egregious misuse of waivers.  

DHCR oversight was also inadequate in a major garage repair project at Co-op City.  In 

August of 2003, New York City engineers condemned five of the eight garages at Co-op 

City.  Subsequently, tens of millions of dollars was budgeted to repair the garages, $77 

million of which was awarded to a single vendor.  Riverbay awarded and DHCR 

approved 10 contracts to this vendor, even though many of them were awarded in 

violation of DHCR’s procurement requirements.  Specifically, DHCR approved the 

largest contract, worth $43,200,750, and two other contracts, worth a combined 

$2,375,525, despite the fact that they had been awarded without consideration of other 

bidders and without any written justification for a waiver of the exemption from 

mandated bidding requirements.  Furthermore, while DHCR policy required contractors 

to obtain a performance bond for all contracts of $100,000 or greater in case unforeseen 
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circumstances prevented completion of the project or otherwise resulted in additional 

costs to the client, in the case of this vendor, performance bonds were not obtained for a 

majority of the contracts.  DHCR’s failure to scrutinize these contracts or require 

compliance with its rules is particularly troubling in that investigation of this vendor 

using publicly-available information identified multiple integrity-related concerns, 

including the fact that the New York City School Construction Authority had imposed a 

five-year suspension of a business previously owned by the vendor’s president.   

Despite Co-op City’s size, DHCR assigned to it only a single senior representative, 

violating its own policy of assigning a minimum of one housing representative and one 

senior housing representative to all projects, even the smallest.  Further, DHCR appeared 

to do little or nothing to ensure that the senior housing representative’s responsibilities at 

Co-op City were being fulfilled.  In 2006, the director of DHCR’s Housing Management 

Bureau, who supervises the senior representative, did not record any of her subordinate’s 

field visits to Co-op City, although she maintained a log expressly for this purpose.  

Consequently, the supervisor was unable to confirm that any of the scheduled visits had 

occurred.  

In addition, DHCR paid little attention to Co-op City’s financial statements or budgets.   

For the fiscal year ending March 31, 2004, Riverbay, Co-Op City’s owner, submitted its 

financial statement 253 days late; for the fiscal year ending March 31, 2005, it was 

delinquent by 210 days.  DHCR did not review the 2005 statement until almost three 

months after its already-late submission and never reviewed the financial statement for 

2004.  Similar lapses occurred with respect to submission of proposed budgets.  When we 

asked DHCR officials about these deficiencies, they claimed that Co-Op City was exempt 

from budget submission regulations by prior agreement between the housing company 

and DHCR, but did not provide documentation of this agreement nor any justification for 

granting such an exemption. 
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RECOMMENDATIONS 

The Inspector General concluded that DHCR must fundamentally reform it oversight of 

the Mitchell-Lama program if it is to reach its goal of providing affordable rental and 

cooperative apartments for eligible New Yorkers.   Recommendations by the Inspector 

General to assist DHCR in this effort include the following: 

1.  DHCR must improve its enforcement of waiting list regulations and income eligibility 

standards.  DHCR should conduct a complete audit of its waiting lists, identify persons 

who have been improperly removed from waiting lists and develop a plan for reinstating 

them at the appropriate level of priority.  DHCR should also conduct a complete review 

of existing tenants to identify those who are ineligible and develop a plan of action to 

remediate the situation. 

2.  All existing waivers should be reviewed by the DHCR Commissioner or designee.  

Waivers deemed appropriate under sufficiently exigent circumstances, as required by 

DHCR regulations, should be justified in writing and the remainder revoked.  Waivers 

should be granted according to the DHCR regulation and only in exceptional 

circumstances.  If agency regulations are obsolete or otherwise inappropriate, DHCR 

should amend them through its formal rule-making process. 

3.  DHCR should implement a system to monitor agency compliance with laws, rules, 

and regulations, and with its own policies and procedures.  This system should include an 

internal, independent audit group. 

 

4.  DHCR should develop comprehensive written policies and procedures, and institute a 

training program for employees and managers regarding implementation of these policies 

and procedures.  DHCR should develop criteria in each major area of oversight to help 

identify housing companies at risk and to serve as early warning signs of potential 

problems. 

 

5.  DHCR should keep a record of all complaints.  Supervisors should ensure that 

complaints are investigated and their outcomes recorded.  The record of complaints 
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should be periodically examined to identify housing companies that may need additional 

scrutiny.   

 

6.  DHCR should determine whether its existing management structure is best-suited for 

carrying out supervision of the Mitchell-Lama program.  DHCR should ensure that 

managers have the tools necessary, including management skills and technical support, to 

monitor the activities of their employees. 
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II. Background 

A. THE MITCHELL-LAMA HOUSING PROGRAM 
New York State has a long history of encouraging the construction of affordable 

housing by private developers.  The vast majority of this housing was developed 

under the Mitchell-Lama program, which was established in 1955 to spur the 

development of affordable housing throughout New York State.1  At the time, the 

Legislature explicitly stated that the lack of acceptable, affordable housing in cities 

constituted “an emergency and a grave menace to the health, safety, morals, welfare and 

comfort of citizens of this state” and created the program to encourage private companies 

to address this need. 2  In all, 269 state-supervised developments with more than 105,000 

apartments were built under the program.  Because developments may leave the program 

and become unregulated after a certain period, only 70 percent of these developments 

remain in the program.  At present, the Mitchell-Lama program encompasses some 

80,000 dwelling units housing hundreds of thousands of middle-income New Yorkers.     

Mitchell-Lama projects include both rental and cooperative buildings, and are owned by 

private housing companies. These companies, created pursuant to the Private Housing 

Finance Law, are formed with the principal purpose of providing housing for middle-

income persons and families.  In exchange for agreeing to charge rental and purchase 

prices well below market rates,3 housing companies receive tax exemptions and 

government-financed low-interest loans. In some cases, the housing companies manage 

the day-to-day operations at the projects, while others contract with independent 

managing agents to perform this function.   

All persons who meet eligibility requirements related to income, family size, and other 

criteria may rent or buy Mitchell-Lama apartments.  As a result, the demand for Mitchell-

Lama housing nearly always exceeds the supply, particularly in New York City, where an 

                                                 
1 The program bears the names of its legislative sponsors, State Senator MacNeil Mitchell and 
Assemblyman Alfred Lama. 
2 Private Housing Finance Law § 11. 
3 For example, at Trump Village III, a 1,700-unit Mitchell-Lama cooperative in Brooklyn, a one-bedroom 
unit typically sells for approximately $30,000, compared to a market price of about $150,000. 
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acute shortage of affordable housing exists.  The New York City Department of Housing 

Preservation and Development reported in its 2005 Housing Vacancy Survey that the 

citywide vacancy rate for rental apartments was 3.09 percent.  Among rent-stabilized 

apartments, the vacancy rate was even lower.  In contrast, the U.S. Census Bureau 

reported national rental vacancy rates of 10 percent in 2005.  As a result of the shortage 

of apartments, waiting lists for Mitchell-Lama apartments typically are long and slow-

moving, and it is not uncommon for several years to pass before an eligible individual 

obtains housing.  In some developments, waiting lists are so lengthy that they are closed 

to new applicants. 

B. THE NEW YORK STATE DIVISION OF HOUSING AND COMMUNITY 

RENEWAL (DHCR) 
New York State has enacted a statutory and regulatory structure to ensure the orderly and 

equitable operation of Mitchell-Lama Housing developments.  Mitchell-Lama projects 

are governed by Article 2 of the Private Housing Finance Law, the purpose of which is to 

encourage private companies to provide affordable housing.  Under this statute, the New 

York State Commissioner of Housing, head of the Division of Housing and Community 

Renewal (DHCR), is responsible for the supervision and regulation of the developments.4  

To fulfill this mandate, DHCR has promulgated, and is responsible for enforcing, rules 

and regulations that are codified in 9 New York Code of Rules and Regulations 

(NYCRR) Sections 1725 through 1729.  At present, DHCR, among its other functions 

and duties, has responsibility for the regulation of 189 Mitchell-Lama projects, the 

majority of which are located in New York City.5  Among other things, DHCR is 

responsible for ensuring that housing companies make debt service payments on 

mortgages; establishing rents; approving tenants; approving co-operative and corporate 

bylaws and contracts; reviewing project expenditures; and generally enforcing the 

                                                 
4 Private Housing Finance Law §§ 2, 32, 32-a. 
5 DHCR’s jurisdiction is limited to Mitchell-Lama projects that were developed with State-held mortgages.  
New York City, through its Department of Housing, Preservation and Development, supervises an 
additional 107 Mitchell-Lama projects with City-held mortgages.  The New York City program is outside 
the scope of this report. 
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regulations applicable to each individual development.  As stated on its website,6 the 

mission of DHCR is as follows:  

To make New York State a better place to live by supporting community efforts to 

preserve and expand affordable housing, home ownership and economic 

opportunities, and by providing equal access to safe, decent and affordable 

housing. 

1. DHCR Divisions Responsible for Mitchell-Lama Oversight 

This section provides an overview of those divisions, bureaus, or offices within DHCR 

that are responsible for various functions related to Mitchell-Lama oversight.  These 

offices will be discussed at various points throughout the report. 

a. The Office of Housing Operations 

DHCR’s Office of Housing Operations performs most of the functions related to the 

agency’s oversight of the Mitchell-Lama program, as well as other public or low-income 

housing projects.  Within Housing Operations, the Housing Management Bureau 

maintains the most direct and frequent contact with Mitchell-Lama housing projects and 

management agents.  Also within Housing Operations, the Bureau of Housing Audits and 

Accounts and the Architectural and Engineering Bureau perform oversight functions.  

Approximately 17 percent of DHCR’s staff works in Housing Operations. 

Housing Management Bureau 

According to DHCR’s website, the Housing Management Bureau “monitors the 

operations of the state-assisted housing portfolio by providing management assistance to 

managers and owners of state-assisted housing, publicizing standards and guidelines 

governing the operations of the developments and enforcing Division policies, rules and 

regulations.”7  The front-line interaction between DHCR and housing companies is 

conducted by representatives in the Housing Management Bureau.  These representatives 

are responsible for overseeing the management of their assigned projects; conducting 

reviews they deem necessary to determine if the assigned projects are being operated 

                                                 
6 http://www.dhcr.state.ny.us/general/mission.htm. 
7 http://www.dhcr.state.ny.us/ohm/units/hmb/ohmhmb0.htm. 
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efficiently and in accordance with applicable laws and regulations; recommending 

corrective action of deficiencies noted; advising management with respect to compliance 

with regulations and policies; and evaluating project management.  Within the Housing 

Management Bureau, an Administrative Unit is primarily responsible for reviewing 

tenant applications to determine eligibility. 

At the time of our review, the Housing Management Bureau employed 17 housing 

representatives to oversee Mitchell-Lama complexes.  The primary responsibility of these 

housing representatives is to conduct field visits to review and evaluate the operations of 

housing complexes and management agents.  Teams of three to five housing 

representatives are supervised by senior housing representatives, who report to the 

assistant director of the Housing Management Bureau.  The director has overall 

responsibility for the bureau. 

According to the director of the Housing Management Bureau, housing representatives 

are the “primary control” in DHCR’s oversight of the Mitchell-Lama program.  The most 

important part of a housing representative’s duties is performed in the field.  In 2005, 

representatives were each responsible for monitoring between nine and seventeen 

housing projects.  Representatives are required to make a minimum of two field visits per 

year to every complex.  One of the required annual visits (the “site” visit) includes an 

inspection of a complex’s physical plant and grounds.  The other required visit (the 

“office” visit) involves review of documents, such as tenant application and selection 

records, which are maintained at the housing complex or the office of its management 

agent.  The duties of representatives also include working with the housing company or 

management agent staff to resolve problems identified during field visits.  

Representatives are required to document the results of their visits in field reports. 

Additionally, housing representatives serve as directors and attend board meetings of 

those complexes that are operated by such bodies.  On a bi-annual basis, representatives 

are also required to prepare written evaluations of the performance of management 

agents. 
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Housing Audits and Accounts Bureau 

The Housing Audits and Accounts Bureau is responsible for the financial oversight of 

State-aided developments.  This bureau reviews and approves housing company budgets 

and establishes the appropriate rent levels for Mitchell-Lama developments.   

Architecture and Engineering Bureau 

The Architecture and Engineering Bureau is responsible for overseeing the construction, 

maintenance and preservation of state-aided developments.  It reviews plans and contract 

specifications, performs inspections, and provides technical assistance to the housing 

companies.   

C. INVOLVEMENT OF THE STATE INSPECTOR GENERAL’S OFFICE 
During the past several years, the Office of the State Inspector General (Inspector 

General) has received complaints about the activities of DHCR as they relate to the 

Mitchell-Lama program.  A common theme in the complaints was that DHCR has failed 

to prevent corruption in all facets of the Mitchell-Lama program, including procurement 

of contracts, tenant eligibility and selection, and proper and lawful functioning of housing 

company boards of directors.  The Inspector General has received and investigated 

numerous complaints from a wide range of residents, board members, and employees 

regarding Co-op City in the Bronx, Southbridge Towers in Manhattan, and Towers of 

Bayridge in Brooklyn.  In responding to the complaints, the Inspector General identified 

serious shortcomings in the conduct of the housing companies, boards of directors, and 

management agents that operate many Mitchell-Lama projects, and, more troubling, what 

appeared to be a systemic breakdown in DHCR’s oversight functions.   The results of our 

investigations, including the criminal prosecutions of DHCR employees Mark Marcucilli 

and Jody Wolfson by the U.S. Attorney for the Southern District of New York, prompted 

the Inspector General in March 2006 to undertake a broader examination of housing 

companies’ compliance with Mitchell-Lama regulations, with the ultimate goal of 

evaluating DHCR’s effectiveness in monitoring and enforcing these regulations. 
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D. SCOPE OF REPORT 
Our review covered the period from January 2003 to October 2006 and was multi-

faceted.  We examined DHCR’s monitoring of, and housing companies’ compliance 

with, tenant selection regulations at three developments:  Cathedral Parkway Towers and 

Westview Apartments, rental developments in Manhattan and Roosevelt Island, 

respectively, and Towers of Bayridge, a cooperative in Brooklyn.  In addition, at Co-op 

City in the Bronx, we reviewed DHCR’s actions in ensuring compliance with contracting, 

determination of maintenance charges, and other requirements related to financial 

management of the development.  These developments were selected for analysis either 

because problems were discovered during the Inspector General’s ongoing investigations, 

or because of unusually slow movement of applicants from waiting list to apartments.8

Additionally, our review sought to determine if DHCR was taking adequate steps to 

ensure that all Mitchell-Lama projects within its jurisdiction properly submit financial 

statements and other required documents that are essential to effective program 

monitoring.  Finally, we evaluated the work performance of DHCR field staff that 

interact most directly with the housing companies and managing agents that operate 

Mitchell-Lama projects, and whose diligence and competence are integral to the success 

of the program. 

Following this introduction, the report will detail findings in three sections.  The first 

section sets out system-wide failures of DHCR in supervision of the Mitchell-Lama 

program.  The subsequent two sections discuss specific findings at four housing 

developments that were examined in more detail.  The proper assignment of apartments 

to qualified tenants is examined for Towers of Bayridge in Brooklyn, Westview 

Apartments on Roosevelt Island, and Cathedral Parkway Towers in Manhattan.  

Contracting and financial reporting are examined for Co-op City in the Bronx.    

Following these findings, recommendations are made for reform at DHCR to help the 

agency to meet its obligations to monitor and enforce regulations applying to Mitchell-

Lama housing. 

                                                 
8 A stagnant waiting list can indicate that legitimate applicants for apartments are being passed over in 
favor of persons who have subverted the required application process. 
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The report discusses both the conduct of DHCR in carrying out its supervisory 

responsibilities, as well as the conduct of the housing companies or managing agents who 

are responsible for day-to-day administration of the housing developments.  Below are 

the names of the housing companies and managing agents at the examined developments, 

as well as any changes that took place in management during the period under review. 

• Co-op City is owned by Riverbay Corporation (“Riverbay”), a tenant-owned 

corporation, and is managed by Marion Scott Real Estate, Inc.  

• Towers of Bayridge was initially managed by J.A.L. Management Diversified 

Corporation (JAL).  However, based on information provided by the Inspector 

General, in early 2005 DHCR conducted an audit of Bayridge.  As a result of the 

audit, on June 22, 2005, DHCR recommended that the soon-to-expire contract of 

the managing agent of Bayridge, JAL Diversified, should not be renewed due to 

“serious deficiencies” in its handling of the tenant selection practices at the 

complex. JAL was replaced by Cooper Square Realty.   

• Westview Apartments is owned by Westview Houses, Inc.  Westview was 

managed by several different management agents. In February 2004, a contract 

was entered into to sell Westview to a private entity, with the clear intent, once 

the property was free of regulation, to convert the property to condominium 

ownership.  As a condition of the sale, the buyer required DHCR to grant a waiver 

of the competitive bidding requirements of the complex’s management agent 

contracts in order to permit the buyer to assume the management of the property.  

DHCR granted the waiver in September 2004, agreeing to have the property 

managed on a month-to-month basis by a joint venture between the current owner 

and the buyer until the sale of the property was consummated or the contract was 

abandoned.  The deal fell through in March 2006. Westview is currently managed 

by R.Y. Management.   

• Cathedral Parkway Towers, which is owned by the United Tenants Association of 

Cathedral Parkway Towers, is managed by Cathedral Parkway Towers 

Management, Inc.   

 16



 

III. Findings of the Inspector General’s Office 

A. SYSTEMIC DEFICIENCIES IN MITCHELL-LAMA OVERSIGHT 
Despite DHCR’s mandate to oversee the Mitchell-Lama program, and its mission “to 

make New York State a better place to live by supporting community efforts to preserve 

and expand affordable housing, home ownership and economic opportunities, and by 

providing equal access to safe, decent and affordable housing,” it failed to enforce many 

regulations designed to ensure proper financial management and fair assignment of 

apartments.  These failures were obscured and, in fact, encouraged by the lack of any 

formal system to monitor receipt and review of required documents, sloppiness in record-

keeping, and inadequate supervision of employees.  When Housing Management 

employees did perform their oversight functions, they were inhibited from properly doing 

so by incomplete agency policies and inadequate training. 

This section examines problems identified by the Inspector General that apply to the 

agency’s overall supervision of the Mitchell-Lama program.  These problems are not 

limited to the four complexes that were examined in detail.  Specific findings related to 

these four complexes are discussed following this section. 

1. Failure to Enforce Fairness in Apartment Allocation 

As is the case with many governmental subsidies, the allocation of Mitchell-Lama 

housing is inevitably subject to attempts at abuse or exploitation.  An individual may 

attempt to secure an apartment by misleading a housing company about his income, 

exploiting their award of an apartment by illegally subletting it to another, or attempting 

to secure an apartment rightfully belonging to a person ahead of him on the waiting list.  

DHCR’s regulations are designed to identify ineligible tenants and to prevent housing 

companies from intentionally or inadvertently misallocating apartments.  Unfortunately, 

DHCR’s sporadic enforcement of the regulations has left the agency unable to carry out 

these tasks.  The allocation of apartments in three closely-examined developments will be 

discussed later in the report.  Here we identify system-wide weaknesses that leave the 

Mitchell-Lama program exposed to these types of abuses. 
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a. Improper Approval of Applications 

Although prospective Mitchell-Lama tenants submit applications directly to housing 

companies, for most companies, DHCR is responsible for reviewing those applications 

prior to the award of the tenant’s occupancy.  (As discussed below, certain housing 

companies with short waiting lists may be exempt from DHCR review of applications.)  

Unfortunately, DHCR functioned poorly in this area.  DHCR failed to implement its own 

regulations and procedures, thereby allowing unauthorized tenants to occupy and remain 

in Mitchell-Lama apartments.   

DHCR did not provide sufficient guidance to employees responsible for reviewing 

applications, resulting in sometimes erroneous application of the rules.  Two principal 

clerks in the DHCR Housing Management Bureau’s Administrative Unit are assigned the 

responsibility of reviewing the 70 to 75 applications submitted by housing companies in 

an average week.  While DHCR has established review guidelines, for many applications 

the decision is a “judgment call,” one of the clerks told us.  For example, except for 

income requirements, the guidelines do not include a list of acceptable documentation for 

eligibility.  Therefore, when verifying the age or family status of applicants, it is the 

clerk’s judgment whether the documentation submitted by the applicant is sufficient.  

This subjectivity in the process was even more of a concern in light of the fact that there 

is no supervisory review of a clerk’s decision, except when an application was denied.  

b. Failure of Exempt Companies to Submit Quarterly Activity Reports 

Regulations allow DHCR to exempt housing companies from the requirement that DHCR 

review and approve tenant applications prior to occupancy “only if, among other things, 

the housing company for the previous 12-month period had been in full compliance with 

the tenant selection procedures, and the waiting list for apartments in the housing 

company's project has routinely been of a 12-month or shorter duration.”9  As of May 

2006, 83 housing companies were considered “exempt.”  Instead of submitting individual 

applications for approval, exempt housing companies are required to submit to DHCR, 

within 30 days of the end of each quarter, a Quarterly Tenant Selection Activity Report 

                                                 
9 9 NYCRR § 1727-1.3(i) 
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certifying that tenant admissions and transfers have been processed in accordance with 

the regulations.   

Between 2004 and 2006, DHCR regularly overlooked the failure of exempt housing 

companies to submit this report.  In any given quarter over the past two years, between 28 

percent and 56 percent of exempt housing companies failed to comply with the reporting 

requirement, without consequence.  Moreover, as the chart below illustrates, the rate of 

non-compliance has increased during that time.   

Submission of Quarterly Tenant Selection Activity Reports: 
Rate of Compliance Among 83 Exempt Housing Companies
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Twelve exempt housing companies, or 14 percent, were not in compliance with the 

reporting requirement for two years or more.  Thirty-four of the exempt housing 

companies maintained waiting lists with a duration of more than a year, a violation of 

regulations.  Despite this record of non-compliance, DHCR rescinded the exempt status 

of only a single housing company.  DHCR initiated this rescission action in October 

2006, while our review was ongoing.   

c. Failure to Examine Tenant Lists 

DHCR has the capability to compare tenant lists to its own records to ensure that tenants 

occupying Mitchell-Lama apartments have received the requisite approval.  

Unfortunately, DHCR did not perform this comparison, known as a “rent roll audit,” on a 
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regular or proactive basis.  In fact, from 2002 to 2006 DHCR conducted only three rent 

roll audits, all in response to complaints and one at the request of this Office.   

One of the audits, at Towers of Bayridge, was conducted by the same DHCR field 

representative responsible for day-to-day monitoring at the development, in violation of 

standard audit practice.  Further, because the audit relied solely on a tenant list provided 

by Bayridge’s housing company that was inaccurate, DHCR failed to detect many of the 

unauthorized residents in the building.  The tenant list the housing company provided to 

DHCR listed 21 residents who no longer lived in the complex, including four who were 

deceased.  DHCR likely would have noticed that the tenant list was inaccurate if it had 

also examined other available records, such as the yearly income affidavits of individual 

tenants that are submitted to DHCR.  

2. Ineffective Housing Representatives 

As the primary point of contact between DHCR and housing companies that participate 

in the Mitchell-Lama program, the work of DHCR’s housing representatives is essential 

to effective oversight of the program.  Supervisors at the Office of Housing Operations 

rely on the information provided by field representatives to evaluate a company’s 

operation.  According to a manager at the Office of Housing Operations, her ability to 

properly monitor housing developments is only as good as the information she receives 

from the representatives.  Despite this heavy reliance on the representatives, DHCR failed 

to ensure that they were adequately fulfilling their responsibilities, or that they are guided 

by policies that help them to identify potential areas for DHCR intervention.   

a. Field Visits 

The effectiveness of DHCR’s system of monitoring Mitchell-Lama developments was 

hampered by ineffective supervision of housing representatives and the resulting failures 

by those representatives to carry out required tasks.  In many instances, housing 

representatives did not make the required number of field visits, and often they did not 

perform required reviews and analyses when they made visits.  In addition, DHCR had no 

method for identifying at-risk developments that may warrant additional field visits. 
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Each year DHCR establishes how many field visits each housing complex will require.  

At a minimum, each complex must receive one site visit and one office visit per year, 

according to DHCR officials.  Site visits must include examination of a development’s 

grounds, structures, and heating system.  Office visits cover, among other areas, a 

housing company’s fiscal and budget operations, contracts, and tenant selection activities.  

Most housing companies are required to receive more visits than the minimum of two, 

depending on specific circumstances.          

According to DHCR’s records, in 2005, 106 developments, or 54 percent of the 196 

active developments, did not receive the required number of field visits.  Thirty-five 

percent of developments did not receive the required number of site visits and 49 percent 

did not receive the required number of office visits.  Twenty percent did not receive the 

required number of both site and office visits.  Among representatives, compliance with 

requirements for conducting field visits varied from 6 percent to 80 percent.   

At one development where both the city and the state have oversight, the New York City 

Department of Housing Preservation and Development identified 38 housing code 

violations in May 2006.  Four of these violations were classified as “immediately 

hazardous.”  However, although two site visits by DHCR were required, the housing 

representative made only one field visit in 2005 and failed to note the hazardous 

conditions.  The representative made no site visits in 2006.   

Even when the required visits were made, representatives often did not perform the 

functions required by DHCR’s Guidelines on Evaluation of Project Operations.  For 

example, at one housing company that had received the required office visits, the 

manager told us she could not recall the representative ever asking to review an invoice 

or a contract.  She further stated that the only matter the representative reviewed during 

the past few years was the petty cash, and that this was done only once.   

Finally, DHCR had not developed written criteria for determining whether additional 

field visits to a housing complex were necessary, nor did the agency establish 

performance measures to identify complexes that were at greatest risk of mismanagement 

or non-compliance.  The director of the Housing Management Bureau and the assistant 
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director in charge of field units had determined once a year the number of field visits 

required for each project based, in the words of the director, on whether the complex was 

troubled or not.  When asked how they knew if a complex was troubled, the director 

stated that she read every field report.  When asked to produce a field report that 

indicated a problem, she stated that she did not keep copies of the field reports but threw 

them out.10   

b. Review of Heating Systems 

Among items to be examined by housing representatives during field visits, the proper 

functioning of heating systems is of particular importance because of the safety 

implications for residents.  Unfortunately, of 138 site-visit field reports during the 2005-

2006 New York City heating season,11 49 (36 percent) did not include examination of the 

developments’ heating systems.  When asked, the director of the Housing Management 

Bureau stated such gaps occurred because “everyone had different styles and different 

interests.” 

Examinations of Heating Systems 
During 2005-2006 Heating Season

Did Not Examine 
Heating System

36%

Examined Heating 
System

64%

 

                                                 
10 According to DHCR, all field reports are maintained in an electronic database and are available to all 
employees. 
11 Heating season falls between October 1 and May 31, according to the New York City Housing 
Maintenance Code. 
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This laissez-faire attitude towards heating system evaluation could potentially result in a 

health hazard for residents.  Under the New York City Housing Maintenance Code, a lack 

of heat or hot water falls within the most serious class of housing violations and is 

considered “immediately hazardous.”  Nonetheless, according to the 2005 New York 

City Housing and Vacancy Survey, 12 percent of Mitchell-Lama co-op shareholders and 

tenants reported that they had experienced a heating equipment breakdown that lasted six 

consecutive hours or longer during the winter prior to the time of the survey.  Of those 

who experienced a breakdown, 38 percent reported that they had experienced four or 

more such breakdowns.  Fourteen percent of the shareholders and tenants reported using 

additional sources of heat during the prior winter because the regular system did not 

provide sufficient heat.   

c. Evaluation of Managing Agents 

In addition to conducting mandatory field visits at the complexes, representatives are 

required to evaluate and report on the performance of the housing companies’ managing 

agents every two years.  DHCR officials stated that reporting problems and non-

compliance with DHCR rules and regulations in their managing agent evaluations was 

one of the primary methods they had to ensure compliance with DHCR regulations.  

However, as with field visits, these evaluations were not always completed, and when 

they were, they often failed to provide a meaningful assessment of the managing agent.   

For example, of the 12 exempt12 complexes that, for more than two years, had not 

submitted their Quarterly Activity Reports as required by DHCR’s Application Review 

Procedures, representatives at seven produced no managing agent evaluations.  For the 

remaining five, representatives failed to report the lack of Quarterly Activity Reports in 

their evaluations, and two incorrectly stated that the housing company was in compliance 

with this requirement.  

Many problems were not identified because DHCR had not provided representatives with 

adequate written guidance or formal training regarding the procedures they should have 

                                                 
12 As discussed above, certain “exempt” housing companies do not have to submit tenant applications to 
DHCR for approval, but must file Quarterly Activity Reports detailing rental activity. 
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followed to evaluate housing companies’ operations or the criteria they should have used 

to determine if a problem exists.  If a problem was found, there was no corrective plan of 

action required and no monitoring system was in place, other than field reports, to 

determine if managing agents were rectifying the problems.   

When asked for an explanation about why some representatives seemed to only provide 

limited information about problems they found, the director stated that this was difficult 

to answer because “I can’t get into people’s heads.” The director added she was “happy 

to the extent they report on [problems]” at all, evincing the absence of standards and lack 

of supervision of field representatives. 

3. Sporadic Receipt and Review of Financial Reports 

Housing companies are required to prepare certain financial reports so that DHCR may 

ensure compliance with regulations.  Housing companies have benefited from substantial 

state subsidies and therefore have a responsibility to operate their facilities responsibly 

and economically.  The various reports required under regulations are designed to allow 

DHCR to detect potential financial mismanagement or abuses of authority.  The section 

below discusses DHCR’s failure to track or review documents essential to its 

identification of accounting irregularities, poor financial planning, and conflicts of 

interest.   

a. Financial Statement Submissions  

According to 9 NYCRR Section 1728-2.2, each housing company must submit annually 

an audited certified financial statement to DHCR within 60 days after the close of the 

fiscal year.  A random sample of 31 housing companies revealed that the majority of 

housing companies had not submitted the financial statements on time.  In both 2004 and 

2005 only one housing company in each year submitted its financial statements within 

the required 60 days.  One company in 2004 and one in 2005 never submitted a financial 

statement.   

The accountants in DHCR’s Housing Audits and Accounts Bureau who were assigned to 

review the statements did not do so promptly or consistently.  In 2004, DHCR never 

reviewed 16 of the 30 financial statements that were submitted, and only two financial 
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statements were reviewed within 60 days of their receipt.  In 2005, DHCR reviewed only 

13 of the 30 submitted financial statements within 60 days; reviewed eight between 76 

and 404 days after submission; and never reviewed one statement.  Of the remaining 

eight financial statements, DHCR staff did not indicate a review date.   

Timely Submission of Certified Financial 
Statements by 31 Housing Companies
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The director of the bureau stated that he was disappointed with the performance of his 

staff, although his failure to establish and enforce policies contributed to the inconsistent 

performance of the accountants.  The director said that he relied on individual 

accountants to monitor submissions and to remind housing companies by letter when they 

were overdue.  However, when we asked one accountant for copies of his reminder 

letters, he said he had none because he conducted telephone follow-ups, of which he had 

kept no record.  The director also said that the accountants are expected to conduct their 

reviews promptly, but he acknowledged that no specific deadlines had been established 

for completing the reviews.   

b. Budget Submissions 

Similar to financial statements, housing company budgets provide DHCR with 

information that is essential to its monitoring duties.  Proposed rent increases may be 

included in housing company budgets, as are spending plans that housing companies 

must follow.  Regulations require that housing companies submit proposed two-year 
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budgets to DHCR for approval at least 165 days prior to the beginning of their budget 

cycles.  DHCR must review and act on the budget within 30 days following the deadline 

for submission.  If a housing company does not submit a budget within 30 days after the 

deadline, DHCR is required to establish a budget for the housing company. 13

In the course of this examination, we were unable to determine whether DHCR is 

complying with the above timetable.  Budgets were not consistently or legibly date-

stamped upon receipt, and cover letters that would indicate the date the housing 

companies sent the documents were not maintained.  According to DHCR officials, 

monthly control sheets should log the receipt of the budget from each housing company.  

However, these control sheets did not consistently provide the date of receipt of the 

budget.  

Of the same 31 housing companies examined with respect to audited certified financial 

statements, we were able to identify the date of receipt of the 2006 budget for only nine 

companies.  Of the nine, three were submitted between 116 and 290 days late.  For 

budgets due in 2005, only 14 of the 31 files reviewed included dates of receipt.   Of the 

14 budgets, six were submitted between 26 and 185 days late.  We also noted that in one 

budget cycle, 11 housing companies submitted budgets that covered periods later than the 

period requested by DHCR.  For example, DHCR requested from one housing company a 

budget that would run from January 1, 2001 to December 31, 2002.  The housing 

company instead submitted a budget for the period April 1, 2002 to March 31, 2004, yet 

DHCR approved the budget covering October 1, 2002 to September 30, 2004.  Therefore 

for the 21-month period from January 1, 2001 to September 30, 2002, the housing 

company operated without a budget reviewed or approved by DHCR.   

We were unable to assess DHCR compliance with deadlines for reviewing budgets 

because DHCR does not document when a review occurs.  Further, despite regulations 

that require DHCR to prepare a budget when housing companies do not do so by a certain 

date, DHCR ignored this responsibility.  When these issues were discussed with DHCR 

management officials, they responded in writing that the agency placed greater emphasis 

                                                 
13 9 NYCRR § 1728-1.2(a) 
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“on the substance and integrity of the budget/rent determination process as opposed to 

whether particular time frames and procedures were strictly adhered to.”  The assistant 

commissioner asserted that the agency’s regulations were merely “guidelines.”  (In a 

2002 decision regarding DHCR, New York State Court of Appeals explicitly stated that, 

“agencies are required to abide by their own regulations.”14) 

c. Identity of Interest Filings  

Because of their responsibilities to manage housing developments, board members and 

housing company or managing agent employees are in a position to award large 

contracts.  To prevent waste or abuse, housing companies are required to follow 

procurement rules when awarding these contracts.  These rules include a requirement to 

make every reasonable effort to avoid entering into contracts or other transactions for 

materials or services that may involve a potential conflict of interest.15  The conflict of 

interest rules prohibit those who make or who can influence procurement decisions from 

being in a position to profit financially or gain other advantages from those decisions.  

Where conflicts of interest exist, regulations require that they be disclosed to DHCR. 

In 2005, DHCR imposed stricter conflict-of-interest disclosure requirements in response 

to concerns raised by the Inspector General regarding irregularities in contracting 

practices at a number of housing companies.  DHCR issued a memorandum to all 

housing companies participating in the Mitchell-Lama program requiring that by August 

1, 2005 they submit Identity of Interest reports that included the names of all “covered 

individuals” (housing company board members and principals; managing agent principals 

and key employees; and any shareholder, individual or entity with a greater than 10 

percent interest in the housing company); conflicts of interests involving any “covered 

individuals”; and a plan of action to address any conflicts of interest.  DHCR required 

submission of the report even if a housing company had no conflicts of interest to 

disclose. 

                                                 
14 Gilman v. New York State Division of Housing and Community Renewal et al., 99 N.Y.2d 144, 2002. 
15 9 NYCRR § 1725-2.5   
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Despite the new policy, the majority of housing companies did not submit Identity of 

Interest reports.  Of a total of 196 housing companies participating in the Mitchell-Lama 

program at the time of the August 1, 2005 submission deadline, only 58, or 30 percent, 

had submitted the required form as of May 2006.  Of the 58 submissions, only 33 

included all of the requested information.  The list used to track compliance was 

substantially out of date – it contained more than 70 housing companies that were no 

longer part of the Mitchell-Lama program.   

Housing Companies Filing 
Identity of Interest Statements Due August 1, 2005 
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17%Not Submitted
70%

Submitted but 
Incomplete
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The DHCR employee assigned to track the Identity of Interest filings said that she had 

been given no guidance on what to do if housing companies failed to comply.   

4. No Tracking or Response to Complaints 

Although a functioning complaint process is an essential component of effective 

oversight, DHCR handled complaints in a manner that was uncoordinated, 

undocumented, and nearly useless.  

DHCR administrators stated that complaints are the primary basis for selecting housing 

companies for audit, but the agency had no written complaint policy and maintains no 

record of complaints.  Officials in DHCR’s Office of Housing said that they did not see 

any reason for logging complaints because they received so many that they did not have 

the time to log or respond to all of them.  When asked how complaints can be tracked 

without logs, officials said that they keep copies of all “important” complaints in a file 

and later follow up on them with the field units.  They acknowledged, however, that they 
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had no definition of “important” complaints, and could not produce a single copy of a 

complaint deemed important.  

When complaints regarding Mitchell-Lama projects were received, they were forwarded 

to the DHCR field representative assigned to the very housing company that was the 

subject of the complaint.  This occured even when the complaint concerned the 

performance of the DHCR representative or his or her supervisor.  The representatives we 

interviewed told us that when they received complaints, they typically contacted the 

housing company or managing agent and asked them to respond, regardless of whether 

the complaint was against the housing company or managing agent.  However, because 

no documentation of these contacts was maintained, we were unable to determine if 

complaints were handled appropriately or if there was any DHCR follow-up.  

Management staff said they had no means of tracking complaints made directly to the 

housing representatives. 

5. Employees Disproportionately Residing in Mitchell-Lama Housing 

On December 21, 2005, Mark Marcucilli, assistant director of DHCR’s Housing 

Management Bureau, was arrested on charges that he defrauded DHCR by providing 

false information regarding his residency at Southbridge Towers, a Mitchell-Lama 

complex in lower Manhattan.  Following a joint investigation by the United States 

Attorney for the Southern District of New York, the New York State Attorney General’s 

Office, and the Inspector General, Marcucilli was accused of obtaining and maintaining 

an apartment at Southbridge, which he used periodically as his own residence, by falsely 

representing that his father resided with him there.  Marcucilli’s income was too high for 

him to qualify for this apartment as the sole occupant.  Instead, he commenced the 

application process for the apartment in the names of his parents.  Marcucilli was also 

accused of helping a personal friend to obtain and maintain an apartment at Southbridge, 

which the friend illegally sublet; and assisting an effort by Jody Wolfson, another DHCR 

employee and Southbridge resident, to illegally sell her apartment to another by falsely 

representing to DHCR that she lived with the person to whom she intended to transfer the 

apartment.  The U.S. Attorney’s Office also prosecuted Jody Wolfson, charging her with 

conspiracy and mail fraud in connection with the scheme to illegally sell her Southbridge 

 29



 

apartment, as well as a second scheme to defraud relating to a separate Southbridge 

apartment owned by Wolfson’s mother.  It was alleged that with the assistance of Mark 

Marcucilli, Wolfson falsely represented to DHCR that her nephew resided with her 

mother, in an effort to obtain succession rights for her nephew to her mother’s apartment. 

Marcucilli pled guilty in United State District Court for the Southern District of New 

York on September 28, 2006 to mail fraud; theft of United States government funds; and 

conspiracy to commit mail fraud and theft of United State government funds.  On March 

29, 2007, he was sentenced to one year and one day in federal prison.  As part of his plea, 

he agreed to forfeit all rights to his Southbridge residence.  On April 4, 2006, Wolfson 

pled guilty to conspiracy to commit mail fraud and mail fraud.  As of the writing of this 

report, Wolfson has not been sentenced. 

The Marcucilli and Wolfson prosecutions raise concerns as to whether DHCR has in 

place adequate controls to prevent potential abuses or conflicts of interest that may arise 

when DHCR employees reside in Mitchell-Lama complexes.  Of a randomly selected 

sample of 30 DHCR employees who were responsible for direct supervision of Mitchell-

Lama complexes in New York City, 10, or 33.3 percent, resided in Mitchell-Lama 

projects or in projects that recently bought out of the program.  In contrast, only 2 percent 

of New York City residents reside in Mitchell-Lama housing.  DHCR did not require 

agency employees to report their residency in projects under DHCR oversight, and a 

DHCR official told us he didn’t think this situation was a “big deal.”  

The DHCR official did tell us that a conflict of interest would exist if an agency 

employee was assigned to work involving a complex in which the employee resided.  In 

fact, our review identified such a situation, involving a DHCR employee who reviewed 

tenant applications for the Mitchell-Lama complex where she resided.  DHCR knew, or 

should have known, of this conflict, as it had approved the employee’s application for an 

apartment in the complex.    
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B. THE TENANT SELECTION PROCESS AT THREE PROBLEM 

DEVELOPMENTS 

In this section we examine the allocation of apartments at three developments in which 

we found indications of problems in their tenant selection processes, either because of 

complaints or because of excessively slow movement of tenants from the waiting list into 

apartments.  The three developments discussed below, Westview Apartments, Towers of 

Bayridge, and Cathedral Towers, all showed irregularities to varying degrees in 

allocation of apartments.  In the end, we found that each of the developments has 

provided apartments to individuals who were either ineligible, or who had unfairly 

jumped ahead of others on the waiting list.  In every one of these instances, the result was 

that an eligible individual was deprived of his rightful access to a Mitchell-Lama 

apartment.  Unfortunately, DHCR did little, if anything, to prevent these misallocations 

or to correct the situation that allowed the misallocations to take place. 

1. Overview of Mandated Tenant Selection Procedures 

Provisions of the Private Housing Finance Law, the New York Codes, Rules, and 

Regulations, and DHCR procedures establish a process for selecting tenants in Mitchell-

Lama developments.16  Under this protocol, a prospective tenant submits an application 

to the appropriate housing company, which then makes an initial eligibility 

determination, largely based on the prospective tenant’s income and household 

composition.  In practically every instance, eligible applicants are put on a waiting list for 

an apartment, which must be offered on a first-come, first-served basis.  (For some 

apartment buildings or complexes, a consultant hired by the housing company conducts a 

lottery to determine who will go on the waiting list.)  At any given time, thousands of 

eligible applicants are on waiting lists, some of which are so long that a potential resident 

may wait years before being offered an apartment.  Separate waiting lists are maintained 

for each apartment size (e.g., studio, one-bedroom, etc.)     

                                                 
16 Private Housing Finance Law § 31; 9 NYCRR § 1727-1.3(b); DHCR Apartment Application Review 
Procedure. 
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The waiting list, a simple, numbered list of applicants for apartments, is the primary 

mechanism for ensuring that Mitchell-Lama apartments are allocated on a first-come, 

first-served basis.  Except in some limited special circumstances (such as an applicant 

who is a veteran of the armed forces), new applicants for apartments must be added to the 

bottom of an “external” waiting list.  Likewise, existing tenants seeking to change 

apartments, usually because of a change in family composition, must be added to the 

bottom of an “internal” waiting list.  Although applicants on the internal waiting list, all 

existing residents of the complex, are given priority, regulations mandate that one out of 

every five apartments of each size be allocated to persons on the external waiting list.17

Housing companies historically maintained their waiting lists in logbooks, which were 

kept at the apartment complexes and available for inspection by DHCR field staff.  In 

2003, as part of a project initiated by DHCR, housing companies began converting their 

logbooks to an automated waiting list, a computer system designed to manage and 

monitor the tenant selection process more efficiently.  DHCR maintains the automated 

waiting list on the agency computer network, which housing companies can access in 

order to input waiting list information.    

As waiting lists may last for extended periods, regulations require that housing 

companies conduct, at least annually, a canvass of a sample of applicants on the list to 

determine their continued interest and eligibility in obtaining an apartment.  Housing 

companies are also mandated to properly annotate the waiting lists to reflect any change 

in a prospective tenant’s status, including an applicant’s removal from the list, as well as 

the basis for such change. 

When an apartment becomes available, the prospective tenant must resubmit an 

application to the housing company for a new eligibility determination, again with the 

primary focus on income and household composition.  Except in the case of certain 

exempt housing companies, approved applications are forwarded to DHCR, whose 

approval is required prior to the tenant occupying the apartment.   

                                                 
17 9 NYCRR § 1727-1.3(a)(1). 
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DHCR did not review applications denied by the housing companies unless a complaint 

was filed.  When a prospective tenant’s application is denied, the tenant must be notified 

of the reason for the determination and his right to appeal the decision to DHCR.18  

However, DHCR delegated the obligation to notify the rejected applicant of his rights to 

the individual housing companies and did not track whether such notice was actually 

sent.   

Regulations further require that tenants submit updated income information to the 

housing companies every year after taking occupancy of their apartments, including in 

their submissions the income of any co-habitants of the apartment.  This requirement 

ensures that income limits are enforced, with tenants exceeding the limits assessed a rent 

surcharge. 19  Regulations also prohibit subletting and require that a Mitchell-Lama 

apartment must be a tenant’s primary residence.20

2. Manipulation of Waiting Lists 

Our investigation uncovered numerous violations of regulations regarding waiting lists at 

two of the three developments examined.  DHCR failed in its oversight role to uncover 

these violations in its field examinations or to make any effort to correct the violations.  

As described below, our investigation uncovered violations of each of the following 

areas: 

• Assignment of new applicants to waiting lists; 

• Assignment of tenants requesting transfers to waiting lists; 

• Recording of changes to the waiting lists and the justifications for those changes; 

and 

• Procedures for converting from written waiting lists to the automated waiting list. 

 
a. Towers of Bayridge 

When we examined the logbooks at Bayridge, an 811-unit cooperative apartment 

complex in Brooklyn, we found serious violations of the DHCR regulations governing 

                                                 
18 9 NYCRR § 1727-1.3(g) 
19 9 NYCRR §§ 1727-2.3, 2.6. 
20 9 NYCRR § 1727-5.3(a)(9). 
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external waiting lists.  9 NYCRR §1727-1.3(b) requires that prospective tenants’ 

applications be entered in the log in the order they were received.  At Bayridge, this 

principle was turned on its head.  Six applications, which should have appeared far down 

the external list, were placed virtually at the top.  Employees of Bayridge’s management 

agent accomplished this by inserting these applications immediately after applicant 201 

on the list (the next applicant due to be offered an apartment) and giving them the 

irregular designations 201A-201F.  Overall, we found 59 instances where applications 

were improperly inserted in the Bayridge external waiting list in the period 2002 to 2004.    

In violation of 9 NYCRR §1727-1.3(b)(3), we also found 12 instances at Bayridge in 

which the waiting list number assigned to individuals who had been removed from the 

external waiting list or inactivated for various stated reasons (refusal of apartment 

offered, etc.) were reassigned to persons who were either not on any list or who had been 

on the internal lists for tenants seeking to transfer apartments.  New applications should 

have been placed at the end of the external waiting list,21 and applications for transfer 

should not have been placed on the external list at all.22  Many of these improper 

revisions were made by “whiting out” the correct log book entry, which violates the 

DHCR rule stating that when log book information is superseded, it “should be lined out, 

not whited out.”23   

With respect to the 59 improper insertions and other irregularities in the external waiting 

list, a representative of J.A.L. Diversified Management Corporation (JAL), Bayridge’s 

managing agent at the time,24 acknowledged that the logs have “too many insertions, 

notes, cross-outs, write-overs.”  However, the JAL representative attempted to blame 

DHCR, in part, for the practice, stating: “The whole process of recordkeeping was made 

extremely complicated by the sanctioning of insertions into the waiting lists, which has 

gone on for over 15 years.”  The JAL representative appeared to refer to an April 11, 

2002 letter from JAL to a DHCR senior housing management representative requesting 

permission to make such insertions to the list.  Copies of the letter were attached to the 

                                                 
21 9 NYCRR § 1727-1.3(a)(3). 
22 9 NYCRR § 1727-1.3(a)(1). 
23 Apartment Application Review Procedure, Item B.2.b. 
24 JAL’s management contract was not renewed after June 30, 2005. 
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logs where insertions were made.  Despite JAL’s apparent reliance on this letter, no 

evidence was provided to show that DHCR ever approved the request, either in writing or 

orally.  The DHCR senior representative to whom the letter was addressed told the 

Inspector General that DHCR did not formally respond to JAL’s request, and that she 

verbally informed JAL that the request was denied. 

DHCR Oversight 

The DHCR representative with direct responsibility for monitoring Bayridge failed to 

note the numerous insertions and white-outs in the logbooks ─ clear violations of DHCR 

regulations ─ in either his field reports or his evaluation of JAL.  Indeed, despite the 

numerous and obvious irregularities in the logbooks, the DHCR representative in his 

March 9, 2004 field report declared that the “re-sale staff [at Bayridge] does an excellent 

job maintaining and updating the list.”  When we questioned the representative about the 

irregularities, he claimed that he had not noticed them, insisting that he had told Bayridge 

staff that new applications must be added at the end of the list.   

The DHCR Housing Management Bureau’s Administrative Unit also ignored or failed to 

notice these violations when it conducted a review of Bayridge’s conversion from written 

logbooks to the automated waiting list in January 2004.  As noted, our review found that 

12 improper insertions and re-assignments were transferred to the automated waiting list 

by JAL and accepted by DHCR.  According to the user manual for the automated waiting 

list, DHCR is required to do a line-by-line comparison of the logbook and automated 

waiting list entries to ensure that the active portions of the manual logs were completely 

and accurately transcribed before approving the conversion.  Further, 34 applications on 

one Bayridge internal waiting list were not transferred to the automated waiting list; at 

least eight of these applications were active and, therefore, still awaiting apartments.  

When we asked Administration Unit staff to explain the omissions, they surmised that 

copies of several pages from the logbook were not sent to DHCR by the housing 

company.  
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b. Cathedral Parkway Towers 

At Cathedral Parkway Towers, a 309-unit rental complex in Manhattan, we found that 

regulations for both the internal and external waiting lists had been violated, often 

flagrantly.  In March and April 2006, Cathedral Parkway granted apartments to three 

individuals who were not on any waiting list, bypassing at least six applicants who had 

been waiting for an apartment since 1999. When we asked the manager of the complex 

for an explanation, she said, “they just walked in and filled out applications and we gave 

them apartments.”    

In another egregious instance, a Cathedral Parkway management employee responsible 

for maintaining the waiting list received an apartment at the complex even though his 

application to DHCR was returned unapproved.  This employee was not on the waiting 

list, but occupied the apartment even before his application was sent to DHCR.  His 

sister, who was on the waiting list, received an apartment as well, bypassing several 

individuals ahead of her on the list.   

In yet another serious oversight by DHCR, we found that approximately 125 applicants 

were dropped from the waiting list when Cathedral Parkway converted from logbooks to 

the automated waiting list.  Because the logbooks lacked the annotations that are required 

by regulation, it was not possible to determine if the deletions from the list were proper.  

When interviewed, the Cathedral Parkway manager said she could not explain the lack of 

annotations because the staff person who handled the conversion no longer worked for 

the housing company.   

In violation of 9 NYCRR §1727-1.3(a)(1), Cathedral Parkway failed to maintain an 

internal waiting list of tenants wishing to transfer to a different apartment.  Despite the 

absence of an internal waiting list, Cathedral Parkway management had allowed at least 

27 tenants to transfer to other apartments.  Without a list or other documentation 

concerning the transfers, we could not determine whether the first-come, first-served rule 

had been followed or whether different-sized apartments had been properly allocated 

according to household composition. 
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We also found that Cathedral Parkway failed to properly implement a separate internal 

transfer plan requested by DHCR intended to move certain tenants into smaller 

apartments so that they could continue to be eligible for federal housing subsidies.  

DHCR had provided Cathedral Parkway with a list of these “downsize transfers” and 

directed that they be given priority over any other internal transfer.  When we compared 

the list with actual transfers, we found that Cathedral Parkway had not only failed to 

follow the prescribed order for the “downsize transfers,” but had inserted ineligible 

tenants in the list and allowed their transfers without DHCR approval.  DHCR was 

unaware of this situation because it failed to conduct a follow-up review of the “downsize 

transfer” plan.   

DHCR Oversight 

The DHCR representative assigned to Cathedral Parkway failed to remedy any of the 

violations discussed above regarding maintenance of waiting lists, annotation of waiting 

lists, and improper assignment of apartments.  The representative could not have seen 

that the logbooks lacked required annotations because he did not review the waiting lists 

during his field visits to the apartment complex, although DHCR Management 

Representative Guidelines “suggest” he review the lists.  Likewise, DHCR’s 

Administrative Unit, which was responsible for overseeing the conversion from paper to 

electronic waiting lists, failed to adequately review the conversion process.  A 

comparison of the Cathedral Parkway logbooks to the automated waiting list, as required 

by DHCR rules,25 would have revealed approximately 125 dropped applicants.  

Administrative Unit staff theorized that the applicants might have been deleted from the 

waiting list after a canvass indicated that they were no longer interested in apartments in 

the development, but they were not able to provide any indication that such a canvass 

had, in fact, been conducted.   

                                                 
25 Automated Waiting List User Manual. 
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3. Unexplained Removals from the Waiting List 

To keep external waiting lists current, the regulations26 require that housing companies 

conduct an annual canvass, consisting of a survey of a sample27 of applicants seeking 

apartments.  The purpose of the canvass is to assess applicants’ continued interest in 

obtaining apartments and to collect information regarding any changes in family 

composition, address, or income that might affect eligibility.  While a canvass may be 

performed by regular mail or certified mail with return receipt requested, when an 

applicant fails to respond to an initial regular mail canvass, the housing company is 

required to re-canvass the individual by certified mail, return receipt requested.  Failure 

by an applicant to respond to the certified mail canvass is deemed to be non-interest and 

results in removal from the waiting list. 

At both Cathedral Parkway and Bayridge, persons were removed from the waiting list 

without proper explanation or documentation.  At both sites, unexplained removals were 

attributed to the canvass, although this explanation could not be verified.  DHCR 

administrative staff, as well as the field representative assigned to the developments, 

failed to enforce any regulations regarding the canvass, even failing to check whether the 

canvass had ever been conducted. 

a. Cathedral Parkway Towers 

Because DHCR administrative staff had attributed the unexplained removal of 

approximately 125 persons from the waiting list at Cathedral Parkway to a canvass, we 

looked further into the possibility that a canvass was the cause for removing these 

applicants from the list.  As noted above, DHCR administrative staff posited that 

Cathedral Parkway might have conducted a canvass in 2004, but could provide no 

documentation for this suggestion.  The current Cathedral Parkway management could 

not offer an explanation for the removal of the applicants.  The DHCR representative 

assigned to Cathedral Parkway was of no help in our inquiry, admitting he did not know 

if a canvass had been done because he had not checked at the time.   

                                                 
26 9 NYCRR § 1727-1.4(d). 
27 According to regulation, the canvass must include “a sufficient number of applicants on the waiting list 
equal to three times the annual turnover rate” at the complex. 
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To determine if Cathedral Parkway had in fact conducted a canvass, we selected a 

random sample of 10 of the approximately 125 individuals who had been removed from 

the waiting list.  Of the 10, we were able to make contact with three, all of whom stated 

that they had not received a canvass letter or any communication at all from Cathedral 

Parkway since their original application.   

b. Towers of Bayridge 

Following the review at Cathedral Parkway, we returned to Bayridge to determine if the 

removal of applicants from the external waiting list at that apartment complex had 

resulted from a properly conducted canvass or other legitimate reasons, as indicated in 

the annotations to the list.  Of the total of 263 applicants removed from the list between 

April 2000 and September 2006, we selected a random sample of 23.  Bayridge was not 

able to provide documentation explaining the removals, although such documentation is 

required by regulation.28  We then attempted to contact the 23 applicants, and were able 

to reach 10 of them.   

Four of the 10 applicants we contacted told us that they recalled receiving a canvass letter 

from Bayridge management, and that their removals from the list were proper.  

Interviews with the remaining six applicants revealed not only that they were removed 

from the waiting list improperly, but also that the waiting list contained false or mistaken 

annotations and that at least one Bayridge management employee may have engaged in 

misconduct.  In all cases discussed below, Bayridge did have the correct address on file 

for the applicant. 

• Three applicants who were removed for what the list’s annotations indicated were 

failures to respond to canvasses stated they had never been contacted by Bayridge 

─ assertions consistent with the absence of canvass-related documentation in their 

files at Bayridge.  

• According to the list’s annotations, an applicant was contacted four times from 

2000 to 2002, removed from the list in 2005 for failing to answer a canvass, and 

subsequently reinstated by DHCR.  The applicant told us he was contacted twice, 

                                                 
28 9 NYCRR §1727-1.3(b)(3). 
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and neither contact was between the dates specified in the list’s annotations.  He 

said that about 10 years ago, someone from Bayridge had intimated there were 

unauthorized ways to move up the list faster, but he said he didn’t pursue the 

matter.  The applicant said he wasn’t contacted again until 2006, when he was 

finally assigned an apartment. 

• Two additional applicants, who, according to the annotations, had each been 

contacted four times between 2000 and 2002, said that none of these contacts 

occurred.  Rather, one of the applicants said that Bayridge had informed her in 

1996 there were only six people ahead of her on the list, but that she was not 

contacted again until she was offered an apartment 10 years later.  The other 

applicant said he had not heard from Bayridge since 1996.   

 

DHCR Oversight 

That these irregularities occurred is not surprising given what can only be described as 

DHCR’s inattention to list annotations.  Housing companies were simply allowed to 

annotate or not annotate their waiting lists as they saw fit.  DHCR did not ensure that 

housing companies were making annotations at all, that those annotations that were 

entered properly justified the action taken, or that the information contained in the 

annotation was true.  Without these reviews, DHCR could not determine whether an 

applicant’s removal from a waiting list was proper.  When it did receive documentation 

to justify removals from waiting lists, its staff did not verify the validity of those 

explanations.  DHCR did not believe that this was its responsibility and therefore had not 

trained its staff in this area, or written any policies and procedures in this regard. 

4. Occupancies by Unapproved Tenants 

At no point in the process does DHCR exercise more direct responsibility for ensuring 

that the Mitchell-Lama program operates properly than in its review of tenant 

applications.  By regulation,29 applications approved by housing companies must be 

forwarded to DHCR, and tenants may not occupy apartments until DHCR approval has 

                                                 
299 NYCRR § 1727-1.3(h). 
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been obtained.  Thus, DHCR’s involvement at this step provides a critically important 

check that apartments are let or sold in accordance with eligibility criteria.   

Our investigation revealed that neither the housing companies nor DHCR complied with 

these regulations.  On numerous occasions, the examined housing companies rented or 

sold apartments without obtaining approval from DHCR.  DHCR failed to perform 

checks intended to identify unauthorized rentals and sales, and failed to take remedial 

action when housing companies rented or sold apartments without having obtained the 

requisite approvals from DHCR. 

To assess whether DHCR was fulfilling this critically important function, we reviewed a 

total of 156 tenancies:  40 at Cathedral Parkway, 79 at Bayridge, and 37 at Westview.  

Our goal was to determine if the tenant assignments had been approved properly and 

whether tenants’ files contained all of the items required by regulations to establish 

eligibility.  

The results of our review reflect failures by both DHCR and the housing companies.  

Astonishingly, of the 156 tenancies we reviewed, 109, or 70 percent, either had not been 

submitted to DHCR for approval or had been submitted but returned by DHCR to the 

housing company as incomplete or denied, and therefore not approved for occupancy. 

a. Cathedral Parkway Towers 

At Cathedral Parkway, our review found 79 current tenants who either had moved into 

the development or transferred into new apartments during the period from January 2004 

to August 2006.  Only one was submitted to and approved by DHCR, a 99 percent non-

compliance rate.  Of these 79 tenancies, we tested a random sample of 40 (20 new and 20 

transfers) to determine whether the tenants were eligible for their apartments.  The 

sample included the one tenant who was approved by DHCR.  We found that tenant to be 

eligible.  However, when we examined the files for the other 39 tenants, we found that 

not a single one qualified for an apartment under the regulations.  The receipt of 

apartments by 19 new applicants was in complete violation of the tenant selection 

process.  None was on the waiting list nor did their files contain an apartment application 

form.  The Cathedral Parkway manager explained to us that some of the new tenants were 
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children of tenants, and had been living with their parents at the complex.  According to 

the manager, these children, although not on the waiting list, received apartments 

“because they needed their own place.”  Others, the manager acknowledged, were 

individuals who “just walked in and filled out applications and we gave them 

apartments.”  When we asked why individuals were given apartments instead of 

applicants legitimately on the waiting list, some for as long as seven years, the manager 

conceded: “You’re right, that should not have happened.”   

New Tenancies or Apartment Transfers at Cathedral Parkway 
January 2004 - August 2006

Obtained Required 
DHCR Approval

1%

Occupied 
Apartment Without 

Required DHCR 
Approval

99%

Cathedral Parkway management staff seemed to be completely ignorant of application 

submission requirements.  When we asked the manager of the complex if she had sent to  

DHCR any HM-14 forms (the form housing companies use to request DHCR approval 

for apartment applications), she asked, “What is an HM-14 form?”  

DHCR Oversight 

At Cathedral Parkway, applicants were allowed to occupy apartments without having 

submitted the necessary paperwork or having obtained approval from DHCR.  The 

DHCR representative admitted that he had never reviewed the waiting list.  The field 

representative noted in his field reports and in conversations with his supervisor that 

Cathedral Parkway repeatedly failed to submit the form to DHCR requesting approval for 

new tenancies.  The representative and his supervisor discussed the issue with Cathedral 

Parkway management; however, the problem persisted for almost three years.   
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According to the DHCR representative, other than reporting the violation in field reports 

and management agent evaluations, there is little else that he can do.  The director of 

DHCR’s Housing Management Bureau agreed, telling us that persuasion was the primary 

means of achieving compliance with regulations. According to the director, DHCR’s 

enforcement options are limited.   

Contrary to these assertions, DHCR has the ability to impose serious sanctions in cases of 

noncompliance, although it rarely does so.  For housing companies with managing 

agents, such as Cathedral Parkway, DHCR can issue the management agent an 

unsatisfactory evaluation.  This can result in disapproval of a requested management fee 

increase, a fee reduction, placing the agent on a month-to-month contract, or termination 

of the agent.  Between 2003 and 2006, DHCR rated only two companies as 

unsatisfactory, resulting in one being placed on a month-to-month contract and the other 

being replaced.  For housing companies that do not employ managing agents, DHCR 

possesses the authority to take over a company’s board of directors and put the housing 

company in receivership.  

b. Towers of Bayridge 

At Bayridge, we tested a sample of 79 tenancies.  The sample was selected based on 

information provided by complainants regarding possibly illegally obtained apartments 

and represents approximately 10 percent of the total apartments in the complex.  Of the 

79 tenancies reviewed, we found that 57, or 72 percent, were not approved by DHCR.  

Fifty, or 88 percent, of these 57 were not submitted to DHCR for approval, while the 

other seven submitted to DHCR were denied.  In addition, 64 out of the 79, or 81 percent, 

had received apartments in violation of waiting list rules, although DHCR had approved 

seven of them.  

DHCR Oversight 

J.A.L. Diversified (JAL), Bayridge’s management agent at the time, acknowledged to 

DHCR that there had been a deliberate effort to avoid DHCR review of tenant 

applications, but identified as the culprit a single employee who acted, according to a 

JAL official, “from start to finish with minimal oversight from the manager and the 
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Board.”30  Even if true, DHCR had sufficient opportunities to detect these problems.  In 

the first instance, the file review by the DHCR representative assigned to Bayridge failed 

to note any of the 57 tenants JAL had allowed to move into apartments without DHCR 

approval.  Additionally, there was no evidence that the representative examined 

Bayridge’s turnover rate, which can signal non-compliance and is a recommended action 

by DHCR’s Housing Management Representative Guidelines.  (DHCR’s calculation of 

the turnover rate is based on its receipt of apartment applications for approval.  If DHCR 

is receiving few or no application requests, it can indicate that apartments are being 

occupied without the necessary approval.)  The Inspector General’s analysis showed that 

the recorded turnover rate for new tenants at Bayridge declined steadily from 

approximately five percent in 1999 to near zero in 2004, a strong indication of possible 

improprieties.31   

DHCR could have detected these problems by comparing its records of approved 

applications with the annual income affidavits it receives from tenants.  Tenants at 

Mitchell-Lama projects are required to submit to housing companies annual income 

affidavits, which are used in determining tenants’ continuing eligibility.32  The housing 

companies forward the affidavits to DHCR.  Had DHCR compared the names of tenants 

who submitted income affidavits with those whose applications for apartments it had 

approved, it could have detected unauthorized tenancies.  When we conducted the 

comparison using the same sample of 79 tenancies, we found 50 tenants who had 

submitted income affidavits but whose applications had either not been submitted to 

DHCR for approval or had been submitted but not approved.  

Additionally, DHCR did not follow up on a longstanding violation of regulations by 

Bayridge that may have detected the existence of a problem.  Housing companies are 

required to submit to DHCR a monthly Marketing Activity Report, which shows, among 

other things, the number of apartments vacated and leased/sold during the preceding 30 

                                                 
30  As noted previously, JAL was replaced as Bayridge’s managing agent. 
31 After an audit performed by DHCR in 2005, the number of applications submitted to DHCR for 
approval increased.  The termination of JAL as Bayridge’s manager contributed to this improvement. 
32 According to 9 NYCRR § 1727-2.2, housing companies are responsible for reviewing once a year 
aggregate annual income of tenants. Likewise, §1727-2.3(c) states that income determination for continued 
occupancy of apartments is subject to review by field representatives. 
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days.  When the reported activity fails to match applications approved by DHCR, 

unauthorized tenancies should be suspected.  We found that Bayridge’s housing company 

failed to submit this mandated report for nearly four years, and that DHCR took no action 

to address this failure.  Despite the potential usefulness of this monthly report for 

detecting unauthorized rentals, DHCR lacked a tracking system to ensure that the reports 

were submitted as required and it had not provided field representatives with any criteria 

for analyzing the information it had contained.   

c. Westview Apartments 

At Westview, we tested a sample of 37 tenancies whose postal change of address records 

did not coincide with tenant records at the complex.  These 37 accounted for 

approximately 10 percent of the apartments in the complex.  Of the 37, we found that 13 

did not have DHCR approval for occupancy and 15 were not eligible according to 

regulations.  The majority of the non-approved tenancies at Westview involved 

applications of relatives to take over the apartment lease, or “succession” applications.33  

Of the tenancies we examined at Westview, 10 involved succession rights.  In none of 

these succession tenancies was an application submitted to DHCR for approval.34  When 

we reviewed these files using the DHCR’s Apartment Application Review procedure, we 

found that only two of the 10 had sufficient documentation to support a request for 

succession rights.  Five succession tenants/shareholders lacked sufficient proof that the 

succession applicant was a family member, and three lacked proof that the apartment had 

been the primary residence of both the tenant of record and the succession applicant for at 

least two years, as regulations require. 

For the period 1998 to 2006, we found that Westview submitted no succession 

applications to DHCR for approval.  When we asked the current housing company 

                                                 
33 When the tenant or shareholder dies or moves out, the right of a family member to remain in the 
apartment is governed by Mitchell-Lama succession regulations (9 NYCRR §1727-8). These “succession 
regulations” permit particular individuals to succeed to an apartment and take over the lease, but typically 
only if the successor can document that the apartment is his/her primary residence, and that he/she has been 
living with the tenant and was listed on the income affidavit for a period of two years. DHCR succession 
regulations define family member as an immediate family member or a person who can prove emotional 
and financial commitment and interdependence between himself/herself and the tenant.    
34 Nine were processed prior to October 2004 under the previous management agent.   
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manager about this situation, she said she believed that many housing companies do not 

submit succession applications as they believe the right to succession is implied.   

Our analysis of the Application Log (a DHCR database of all submitted applications) for 

the same period showed that of the 194 complexes listed, only 42 submitted any 

succession applications to DHCR, and 10 of the 42 complexes accounted for more than 

86 percent of these applications.  These figures likely indicate that other complexes in 

addition to Westview are failing to comply with succession regulations. 

5. Illegal Occupants and Subletting 

Common violations by existing tenants include subletting and failure to disclose the 

incomes of all residents in the apartment.  Rules relating to subletting and income 

disclosure were promulgated to ensure that only qualified individuals reside in Mitchell-

Lama housing, and that each tenant pays the appropriate rent based on his household 

income.  While DHCR’s regulations include policies designed to identify and prevent 

these abuses, it does not adequately utilize the tools at its disposal.  These policies 

include the requirement that tenants submit an Occupants’ Annual Affidavit of Family 

Income (Income Affidavit) listing the income of all persons living in the apartment35 and 

that tenants notify the housing complex of changes concerning the occupants of an 

apartment within 90 days.36  DHCR did not conduct adequate reviews of these 

documents, and lacked procedures to ensure that apartments are not sublet or occupied by 

unapproved tenants.  

a. Westview Apartments 

By comparing postal change of address records with tenant files at Westview, we found 

43 individuals in 33 apartments who appeared to have lived there within the past three 

years without appearing on the housing company’s list of tenants.  Then, through a 

review of tenant files, we found that 25 of these 43 individuals had not been reported to 

the housing company or included on the income affidavit of the apartment where they 

purportedly resided.  Failure of a tenant to report information concerning his or her 

                                                 
35 9 NYCRR § 1727-2.3(b). 
36 9 NYCRR § 1727-3.6. 
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income or that of any member of his household violates regulations and is presumed to 

indicate excess income, which would allow the rent to be raised to the maximum rent 

allowed in the surcharge schedule.37  Because housing companies have not developed 

adequate procedures to detect these reporting failures, they miss opportunities to collect 

additional income that is due them.  Failure to report additional household members 

allows violators to benefit from lower rents than other similarly situated tenants who 

follow regulations.  

We attempted to interview 10 of these 25 individuals to discuss their living arrangements 

at Westview and were able to talk with seven.  Based on the interviews, we determined 

that six of the seven actually lived at Westview, but did not report their tenancy or 

income to the housing company.  Of the six tenants who admitted living at Westview, 

however, one was subletting and five were sharing apartments with the tenant of record.   

For the 27 apartments whose residents we were not able to contact, we attempted to 

determine if the apartment was the primary residence of the leaseholders using 

Department of Motor Vehicles and voter registration documents, and local property 

records.  We identified at least four additional tenants of record who did not appear to 

actually reside in their Westview apartments.  Two of these individuals owned other 

properties, according to local records, and a third individual owned a second home.  

These findings raised serious concerns as to whether individuals living in Mitchell-Lama 

apartments are approved tenants and whether the owners of record are using their 

apartments as their primary residences.  Pursuant to 9 NYCRR § 1727-5.3(a)(9), failing 

to use the apartment as the principal residence of the tenant and his family is grounds for 

eviction. 

DHCR Oversight 

When we discussed these issues with the DHCR representative assigned to Westview, he 

said that he was unaware that these problems existed.  He informed us that unless he 

received a complaint, he would have no way of knowing about unauthorized occupants or 

illegal subletting, as DHCR lacked procedures to check if the tenant residing in an 

                                                 
37 9 NYCRR § 1727-2.6. 
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apartment is the correct tenant.  When we raised this issue with DHCR management staff, 

they said they viewed it as a housing company matter, not a DHCR problem, claiming 

that the housing company or its management agent is in the best position to verify 

continued occupancy eligibility.   

6. Residents Exceeding Income Requirements 

Tenants or cooperative shareholders must fall within a certain income range in order to 

reside in Mitchell-Lama housing.  The law allows some flexibility for rising incomes 

once new residents have occupied their apartments.  Where incomes exceed the 

maximum allowable, occupants may pay a surcharge of up to 50 percent of the rent or 

maintenance charge and remain in their apartments.  However, when a resident’s income 

exceeds the maximum by more than 50 percent, that person or family is no longer eligible 

to reside in Mitchell-Lama housing.38  According to regulations, it is the responsibility of 

housing companies, subject to approval of the commissioner, to “require persons or 

families to remove as required by law when incomes exceed legal limits.”39  When a 

tenant refuses or fails to file income information, he is assumed to have excess income 

and is also subject to eviction.40

In fact, housing companies and DHCR do not enforce income eligibility requirements for 

existing tenants.  When income exceeds the maximum by more than 50 percent, or when 

residents fail to submit income affidavits, residents are charged the maximum surcharge 

but are allowed to remain in their subsidized apartments.   

In 2004, at Cathedral Parkway, 93 percent of residents did not submit income affidavits.  

Income affidavits were not submitted by 7 percent and 9 percent of residents at Bayridge 

and Westview, respectively. 

In addition, at Westview, residents of two apartments submitted income affidavits 

indicating that the occupants earned over $500,000 per year.  These tenants exceed the 

maximum allowable income by at least $200,000.  One pays a monthly rent of 

                                                 
38 Private Housing Finance Law § 31(3). 
39 9 NYCRR § 1727-2.2(e); 9 NYCRR § 1727-5.3(a)(7). 
40 9 NYCRR § 1727-2.6(a); 9 NYCRR § 1727-5.3(f)(1). 
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approximately $1,500 for a two-bedroom apartment, and the other pays approximately 

$2,000 for a three-bedroom apartment.   

Neither the housing companies nor DHCR made an adequate effort to enforce submission 

of income affidavits or provisions concerning maximum allowable incomes.  Allowing 

income-ineligible tenants to continue to reside in Mitchell-Lama apartments results in 

fewer apartments being available for eligible applicants. 

7. Warehousing 

The law permits housing companies to “buy out” of the Mitchell-Lama program after a 

certain period of time if the mortgage is fully paid.41  A buyout can present the owner 

with a substantial profit, since vacant apartments may be sold or rented at market prices 

once the development leaves the program.  Housing companies may not receive the same 

windfall from occupied apartments.  Unlike vacant apartments, occupied rental 

apartments that fall within rent-stabilization guidelines would continue to be subject to 

rent regulation.  Where a rental development is converting to cooperative apartments, the 

renter may have the right to purchase the apartment at a below-market price.  Likewise, 

an occupied cooperative apartment may be subject to increased maintenance fees, but 

profits from its sale would be the property of the cooperative shareholder, not the housing 

company.  Thus, where a buyout is imminent, the housing company may “warehouse” 

apartments by holding them off the market.  DHCR officials stated that warehousing is a 

common problem with owners who are attempting buyouts from the Mitchell-Lama 

program.  While DHCR regulations do not directly address warehousing, a DHCR 

attorney advised us that housing companies and managing agents are required, under the 

terms of their contract with DHCR, “to operate in accordance with . . . the maintenance of 

waiting lists; selection of applicants in accord with the regulations; and the prompt 

restoration of vacated apartments,… which by implication require a regularized process 

for rental of vacant apartments.  Failure to continue such a process in anticipation of 

dissolution is therefore considered a violation of DHCR regulations.”   

                                                 
41 Private Housing Finance Law § 35. 
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DHCR did little to address this well-known problem.  While DHCR collected vacancy 

information as part of the Marketing Activity Report it receives monthly from housing 

companies, it made no effective use of the information.  DHCR lacked a tracking system 

to ensure that the reports were submitted, and it did not review them for historical trends.  

Even if the DHCR representatives, to whom the reports were submitted, reviewed the 

information, DHCR did not provide them with criteria for use in identifying problems.  

Thus, the decision to refer a complex to DHCR management for additional review rested 

solely within the unguided discretion of the representative.   

a. Westview Apartments 

In the course of conducting other aspects of our review, we found that warehousing of 

Mitchell-Lama units appeared to be occurring at Westview, which is a highly desirable 

rental development with a waiting list of more than 1,000 applicants.  As of August 2006, 

the complex had 31 vacant apartments, each of which had been vacant for an average of 

327 days.   

In February 2004, a private entity signed a contract to purchase Westview, with the clear 

intent, once the property was free of Mitchell-Lama regulations, to convert it to 

condominium ownership.  As a condition of the sale, the prospective buyer required 

DHCR to grant a waiver of the competitive bidding requirements of the complex’s 

management agent contracts in order to permit the buyer to assume the management of 

the property.  DHCR granted the waiver in late 2004, agreeing to have the property 

managed jointly by the current owner and the buyer on a month-to-month basis until the 

sale of the property either was consummated or the contract was abandoned.  The deal 

fell through in March 2006.  

Shortly after the agreement to jointly manage Westview was reached, the number of 

vacancies began to rise.  Before the agreement, Westview had, at most, three to five 

vacant units at any time.   However, by November 2005, the number of vacancies had 

risen to 27, or a rate of 7.5 percent.  According to an official at the U.S. Department of 

Housing and Urban Development, there should be no vacancies in subsidized housing in 

New York City, but if vacancies exist, they should not exceed one percent.   Nonetheless, 
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in his field report of December 5, 2005, the DHCR representative assigned to Westview 

termed the complex’s inflated vacancy rate “satisfactory.” 

DHCR Oversight 

In February 2006, a Westview resident complained to DHCR about “major warehousing 

of apartments.”  (A field representative had already noted a problem with vacancies in his 

report of February 2005, but had never referred the matter to DHCR management until he 

received the complaint.)  In response to the complaint, a high-ranking DHCR official 

instructed the DHCR representative to “talk to [the management agent]; we’ll talk to the 

owner.”  However, DHCR took no additional action until June 2006, when a second 

complaint was received and after the Inspector General had begun this review.  In an 

email regarding this second complaint, the DHCR senior housing representative 

responsible for Westview wrote to his supervisor, “The site manager has all but 

acknowledged that the ‘owner’ has put a freeze on rentals.”  In response, a senior DHCR 

official called the managing agent and told him that warehousing of units is 

“unacceptable and contrary to our regulations” regardless of whether there is a buyout 

application pending.  Nevertheless, as of October 2006 the vacancy rate remained high (8 

percent) and more than 1,000 applicants remained on the waiting list, some of whom had 

been on the list for seven years or more.42

                                                 
42 According to DHCR, the agency is making every effort to address this problem, stating that as of August 
2007, twenty-six of thirty-one vacancies remain at Westview, with twenty-three in the process of being 
occupied. 
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C. FINANCIAL OVERSIGHT AT CO-OP CITY 
Co-op City in the Bronx is the largest Mitchell-Lama project in the State, consisting of 35 

high-rise buildings and several hundred townhouses.  It houses approximately 55,000 

residents in more than 15,300 units.  Co-op City is owned by Riverbay Corporation, a 

tenant-owned corporation organized under the Public Housing Finance Law, and 

managed by Marion Scott Real Estate, Inc.  Residents of Co-op City purchase equity 

shares in Riverbay upon moving to the development, and pay monthly maintenance fees, 

known as “carrying charges.”  Riverbay is run by a board of directors consisting of 15 

members, who are Co-op City residents elected by other residents, and one non-voting 

member, a DHCR employee who is appointed by the DHCR Commissioner.  

As outlined in the following section, Co-op City has experienced ongoing financial 

difficulties, including many years of failing to meet its mortgage obligations to the State.  

In light of this, one would expect that DHCR would provide close scrutiny of the budget, 

financial reports, and awarding of contracts at this development.  In fact, we found just 

the opposite to be the case.  DHCR claimed that due to constant interaction it has with 

Riverbay, ordinary procedures such as issuance of field reports need not be followed.  

Despite this purported frequency of communication, this method of supervision was 

clearly insufficient.  The discussion below will detail DHCR’s failures in the following 

areas: 

• DHCR assigned field staff to Co-op City at a level that was wholly inadequate 

and failed to ensure that the assigned senior housing representative fulfilled the 

tasks required of him.   

• DHCR failed to properly monitor Riverbay contract procurements, and, in 

numerous instances approved contracts it knew to be deficient.   

• DHCR failed to enforce timely submissions by Riverbay of financial statements, 

proposed budgets, and other necessary and required reports.  When such 

documents were received, DHCR’s review was often delinquent.   

• DHCR undermined its ability to provide oversight to Riverbay by 

indiscriminately applying a regulation that allowed it to grant waivers in 
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emergency or exceptional circumstances.43  DHCR used this statute to exempt 

Riverbay from submitting routine contract approvals and financial statements. 

 

1. History of Misconduct and Financial Mismanagement 

The construction of Co-op City was financed by a mortgage loan from the New York 

State Housing Finance Agency (HFA).  In 1975, Riverbay defaulted on its mortgage loan 

and since then has entered into successive settlement agreements with HFA.  In 2004, 

Riverbay stopped making mortgage payments to HFA, saying it simply did not have the 

money.  Later that year, Riverbay satisfied its mortgage obligation with HFA, except for 

existing arrears, through a refinancing with New York Community Bank.  This 

transaction led to yet another settlement agreement among DHCR, HFA, and Riverbay, 

under which Riverbay agreed to remain in the Mitchell-Lama program for at least seven 

more years in return for concessions on the arrears. 

Riverbay’s managing agent since 1999, Marion Scott Real Estate, Inc., has repeatedly 

attempted to influence Riverbay’s oversight body, its board of directors.  In 2002, it was 

revealed that Marion Scott had helped finance candidates seeking election to Riverbay’s 

Board, a violation, according to DHCR, of Riverbay’s standards of conduct.44  That same 

year, the Inspector General advised DHCR that a Marion Scott representative admitted to 

providing jobs to Co-op City Board members, their friends, and at least ten of their 

relatives, without disclosing this employment to either DHCR or the Board ─ violations 

of DHCR regulations45 and Riverbay by-laws.46  In 2005, a Marion Scott representative 

admitted to DHCR that the managing agent had provided sports tickets to Riverbay 

Board members, violating a longstanding Riverbay Board resolution.   

                                                 
43 9 NYCRR § 1725-2.9 states, “Rules and regulations may be waived in exceptional circumstances if, in 
the opinion of the commissioner, their application to a specific case, or under an emergency condition, may 
be shown to effect undue hardship.” 
44 Riverbay Standards of Conduct, Article XII. Appendix “A.” 
45 9 NYCRR 1729-1.4. 
46 Riverbay Bylaws Article III, Section (d). 
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2. Insufficient DHCR Staff Assigned to Co-op City 

Despite Co-op City’s enormous size, DHCR failed to assign enough housing 

representatives to adequately monitor the development.  In fact, DHCR failed to adhere 

to its own policy of assigning a minimum of one housing representative and one senior 

housing representative to even the smallest housing project.  The one senior 

representative who was assigned to Co-op City did not receive adequate supervision.  His 

supervisor said he did not know whether he was meeting his obligations as senior 

representative to Co-op City or as DHCR’s representative to the Riverbay board of 

directors. 

The senior representative assigned to Co-op City told us that in addition to attending Co-

op City Board meetings, he is responsible for overseeing other housing companies and 

supervising DHCR staff.  As a result, he said, he did not have time to fulfill his oversight 

responsibilities at Co-op City.  For example, DHCR management guidelines state that 

housing representatives are required to conduct visits to review fiscal and budget 

processes, including contract procurements, at each housing company, but no such 

reviews were conducted at Co-op City.  The directors of Finance and Contracts at 

Riverbay told us that they could not recall ever having met with the senior representative 

to review contracts or other fiscal matters. 

a. Failure to Supervise Field Staff 

DHCR appeared to do little or nothing to ensure that the senior housing representative’s 

responsibilities at Co-op City were being fulfilled.  The director of DHCR’s Housing 

Management Bureau maintained a log of visits by housing representatives to their 

assigned housing developments, such visits being either to review the physical buildings 

and grounds (site visits) or to review contract procurements and other administrative 

matters (office visits).  Except for Co-op City, the log indicated both scheduled and 

completed visits for all Mitchell-Lama developments.  According to the log, in 2006, the 

Co-op City representative had scheduled physical inspections of the grounds but no office 

visits.  However, his supervisor had not recorded the completion of any visits, and could 

not confirm that any of the scheduled site visits had actually occurred. 
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It is difficult to determine what information DHCR receives from the senior housing 

representative about matters at Co-op City.  The representative attends board meetings as 

the DHCR Commissioner’s appointee and regularly receives meeting minutes and 

management reports, including audit reports and complaint summaries.  However, when 

asked to provide these documents, he stated that due to the large number of documents he 

receives from Co-op City, he discards some of them.  Further, DHCR does not require the 

representative to produce field reports of his visits, and he does not do so.  According to 

DHCR officials, field reports are not required for Co-op City because the housing 

company is unique due to its size and there is constant communication between the 

agency and the complex. 

3. Procurement Rules Were Ignored 

To ensure that goods and services are obtained through fair competition and at reasonable 

prices, DHCR regulations require Riverbay to utilize competitive bidding to the fullest 

extent possible.  All contracts greater than $50,000 awarded by Riverbay require DHCR 

approval.47  Contracts that exceed $100,000 require, among other provisions, public 

advertising and sealed bids.48

“Special skills” contracts for legal, accounting, architectural, and other professional 

services are not subject to competitive bidding requirements.  However, DHCR approval 

is required for these types of contracts, regardless of the amount.  Additionally, for 

architectural services contracts exceeding $15,000, proposals must be solicited through 

Request for Proposals (RFPs) that are first approved by DHCR.49

We reviewed a sample of 47 Co-op City contracts executed between 2002 and 2006 that 

had a combined value of $127.5 million.  These 47 contracts, which represented about 20 

percent of the contracts during the period, were chosen for review based on their high 

dollar value, or because they did not appear on DHCR’s contract log as required, or due 

to other risk factors such as indications of the lack of competitive bidding.  When we 

                                                 
47  DHCR granted Riverbay the $50,000 threshold in recognition of Co-op City’s size and complexity.   For 
other cooperative projects that are part of the Mitchell-Lama program, the limit is $15,000 or $30,000 
depending on the size.  [9 NYCRR § 1728-4.1 (d).] 
48 9 NYCRR Section 1728-4.1(e). 
49  DHCR Housing Management Bureau Memorandum #95-B-5 
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examined the contract log that is kept by the DHCR senior representative assigned to  

Co-op City, which lists contracts received from the housing company, we found it was 

incomplete.  We noted that some contracts referred to in board minutes were never 

recorded in the log.  In addition, contracts we requested to examine could not be located 

for several weeks by DHCR.  We found that with respect to 40 of the 47, or 85%, of the 

contracts in our sample, valued at $56.4 million, Riverbay violated statutes, Mitchell-

Lama rules and regulations, or DHCR policies and procedures that govern contract 

procurement.  The following violations were identified:  

• Failure to obtain DHCR approval of bids, which insures that there are a sufficient 

number of bidders and a sufficient number of minority or women-owned 

businesses as bidders, for 16 contracts, together worth $43.4 million; 

• Failure to advertise the contract or obtain sealed bids for 15 contracts, together 

worth $43.4 million; 

• Execution of contracts without DHCR approval for 15 contracts, together worth 

$11.9 million; 

o Twelve of these 15 contracts were never submitted to DHCR. 

o Three of these 15 were submitted to DHCR but were executed without 

DHCR action. 

• Failure to advertise or obtain DHCR approval for six architectural/engineering 

service contracts worth a total of $244,960.  

DHCR Oversight 

Of our sample of 47 contracts, DHCR approved 21 contracts worth $39.7 million, even 

though Riverbay’s procurements did not comply with bidding requirements or other 

provisions of regulations.  When asked why these contracts were approved, DHCR 

officials explained that agency rules allow an exemption from any regulation upon a 

determination that compliance with the regulation would create an undue hardship for the 

housing company.  With respect to contract procurements, the DHCR officials stated, 

staff may properly waive bidding requirements if they determine that to do so is “not 

prejudicial to the interests of the tenants, the lienholders or the public.”  To the contrary, 

however, 9 NYCRR § 1725-2.9 provides:  “Rules and regulations may be waived in 
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exceptional circumstances if, in the opinion of the commissioner, their application to a 

specific case, or under an emergency condition, may be shown to effect undue hardship.”   

Not only did DHCR rely on an incorrect interpretation of the waiver provision, it had no 

written procedures or even guidelines on how such determinations should be made.  

Employees at all levels were permitted to grant waivers with limited guidance or review 

by supervisors.  Of the 21 contracts discussed above, none of the files contained evidence 

of an evaluation or analysis that would justify a waiver from the important requirement of 

competitive bidding.  Only one file contained documentation that a waiver had been 

approved, and only two files contained a record of Riverbay having requested a waiver.   

The improper approval of contracts can be attributed to a breakdown of supervision and 

assignment of responsibility with regard to DHCR’s required review functions.  DHCR’s 

Housing Management Bureau Memorandum #2000-D-1, dated January 3, 2000, 

designates certain agency staff to approve contracts based on the monetary value of the 

contracts, with only senior staff permitted to approve the largest contracts.50  

Nonetheless, the senior housing representative assigned to Co-op City approved nine 

contracts in our sample that were well above his approval threshold of $160,000.  These 

contracts ranged in value from $200,000 to $2.1 million, with a total value of $7.9 

million.  The DHCR Assistant Deputy Commissioner stated that he was not aware that 

the representative had approved contracts above his authorized threshold, and attributed 

the improper approvals to one or more unidentified emergencies.   

When asked to explain these actions, the representative said that DHCR management’s 

main concern is that contracts be approved quickly, whether or not it complied with 

policy.  The representative could not provide documentation to endorse such a practice, 

asserting only that it was communicated to him verbally.   

                                                 
50 Under this policy, representatives may approve contracts for up to $80,000, senior representatives may 
approve contracts for up to $160,000 and assistant directors may approve contracts for up to $200,000.  
Any contract for an amount that exceeds $200,000 must be approved by the assistant commissioner. 
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4. Performance Bonds Were Not Obtained for Multi-Million Dollar Repairs 

In August of 2003, city engineers condemned five of the eight garages at Co-op City, 

pushing 7,000 cars onto local streets and forcing Riverbay to convert its greenways into 

parking lots.  In 2004, after refinancing its mortgage, Riverbay began the necessary 

repairs of its garages.  Tens of millions of dollars were budgeted towards this project, $77 

million of which was awarded to a single vendor discussed below.51

The Inspector General conducted a background review of this vendor using publicly-

available information and identified multiple integrity-related concerns.  For example, a 

five-year suspension by the New York City School Construction Authority of a business 

previously owned by the vendor’s president was in effect at the time Riverbay hired the 

vendor   

Riverbay awarded 10 contracts to this vendor, all of which were approved by DHCR 

even though many of them were awarded in violation of DHCR’s procurement 

requirements.  The largest contract, worth $43,200,750, was granted to the vendor 

without consideration of other bidders.  Despite no written justification for or waiver of 

the exemption from bidding requirements, DHCR approved the contract.  Two other 

contracts, worth a combined value of $2,375,525, were also awarded to this vendor 

without competitive bidding.  

Typically, a contractor will post a performance bond pending completion of a project, in 

case unforeseen circumstances prevent completion of the project or otherwise result in 

additional costs to the client.  According to DHCR’s contract approval form (HM-23), 

DHCR policy requires contractors to obtain this type of bond for all contracts of 

$100,000 or greater.  However, in the case of this vendor, performance bonds were not 

obtained for a majority of the contracts.  In some cases, the vendor promised to obtain a 

performance bond but never did.  In others, the vendor was never asked for a bond, even 

though no waiver was granted by DHCR for this exemption. 

                                                 
51 A total of $85 million in contracts was awarded to this vendor.  
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For one contract, originally worth $1,928,750 and later increased to $2,928,750, Riverbay 

had specified that the winning bidder would be required to obtain a performance bond 

worth 100 percent of the contract value.  However, once the bid was awarded to this 

vendor, Riverbay agreed to accept a $40,000 credit in lieu of the bond.  DHCR approved 

the contract, although it was never provided with a copy of a bond, nor did it prepare a 

waiver of the bond requirement.  Riverbay never sought payment of the promised 

$40,000 credit until the Inspector General inquired about its receipt. 

For the largest contract, worth over $43 million, the vendor again did not provide a 

performance bond.  Even though no bond or waiver was included with the documents 

approved by the agency, five DHCR employees, including the director of the Housing 

Management Bureau and the assistant commissioner, signed DHCR’s contract approval 

form attesting, among other things, that the documents they were approving included the 

performance bond.  When questioned about the missing bond, the assistant commissioner 

who gave the final approval for the contract stated that he simply ratified the staff’s 

approval. 

5. Lack of Timely Financial Statements and Budgets 

Despite Co-op City’s history of failing to meet its financial obligations, DHCR has paid 

little attention to Riverbay’s financial statements or budgets, allowing the company to 

miss deadlines and failing to review documents when they were submitted.  Co-op City’s 

history of financial difficulties resulted in the expenditure by New York State of more 

than $100 million to prevent Riverbay’s bankruptcy.  In addition, residents suffered from 

increases in carrying charges and losses to the value of the property due to deferred 

maintenance.  DHCR’s failure to adequately supervise Riverbay’s financial health is a 

major failure impacting New York’s taxpayers and tens of thousands of residents.   

a. Audited Certified Financial Statements 

9 NYCRR Section 1728-2.2 requires housing companies to submit to DHCR Audited 

Certified Financial Statements within 60 days after the close of the fiscal year.  For the 

fiscal year ending March 31, 2004, Riverbay submitted its financial statement 253 days 

late; for the fiscal year ending March 31, 2005, it was delinquent by 210 days.      
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The Bureau of Housing Audits and Accounts did not review the 2005 statement until 

almost three months after its already-late submission and has never reviewed the financial 

statement for 2004.  When asked for an explanation, the director of the bureau said his 

staff could not offer a reason for their failures.  The director also said he was 

“disappointed” in the quality of work, a problem that he discovered while providing 

records in response to requests from the Inspector General. 

b. Proposed Budgets 

Under 9 NYCRR Section 1728-1.2, housing companies are required to submit to DHCR 

biannual proposed budgets at least 165 days prior to the beginning of the budget periods.  

The regulation also requires DHCR to send reminders to housing companies at least 45 

days prior to the submission deadline.  Further, within 30 days following the submission 

deadline, DHCR must review the proposed budget, assuming one has been submitted.  If 

a housing company has not submitted a budget within 30 days, DHCR is required to 

prepare a budget on the company’s behalf.   

For the last two budget cycles, Riverbay submitted its proposed budget to DHCR 253 and 

210 days late, respectively.  In both instances, DHCR failed to send reminders 45 days 

before the deadline and failed to prepare the budget after it was 30 days late.  Although 

officials at the Housing Audits and Accounts Bureau said they know if a housing 

company’s submission was outstanding through a monthly control sheet maintained by 

the director, we examined the sheets and noted that Co-op City had not been listed for the 

past five years. 

When we asked the officials about these deficiencies, they claimed that Riverbay was 

exempt from budget submission regulations by prior agreement between the housing 

company and DHCR, but could not provide documentation of this agreement nor any 

justification for granting such an exemption. 

6. Residents Approved a Fee Increase Based on Misinformation 

In 2004, Co-op City’s residents voted for a carrying charge (monthly resident fee) 

increase of $22 million over four years based on incorrect information that overestimated 

the need for the increase in the short-term, but underestimated the need for increases in 
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the future.  The residents approved the increase while under the assumption that Riverbay 

would be receiving additional financing from the state’s Housing Finance Agency (HFA), 

and that the increases were necessary to pay the debt service.  After the vote, Riverbay 

abandoned the HFA financing plan and instead secured a $480 million loan from New 

York Community Bank to satisfy its mortgage with HFA and to pay for necessary 

maintenance.  Compared to the HFA financing plan, the terms of the loan from New 

York Community Bank provided for smaller debt payments in the short term, with larger 

payments to commence after five years.   

Before a carrying charge increase can be implemented, DHCR must review the housing 

company’s projected budget to determine if a carrying charge increase is justified.52  

Although DHCR had received a new 15-year budget projection from Riverbay based on 

the New York Community Bank loan, it continued to rely on the older projection that 

assumed additional financing from HFA.   

When DHCR approved the carrying charge increase, it relied on the outdated projection.  

Although regulations require DHCR to provide residents with justification for an increase 

and a 30-day comment period, DHCR provided neither, even though the informed 

involvement of shareholders is an explicit goal of the regulations.53  In the end, the 

carrying charge increase that was implemented was larger than necessary in the short 

term, and the information provided to residents left them unaware that much larger 

increases would be needed in the future to meet Riverbay’s obligations to New York 

Community Bank.   

When we asked DHCR officials about their actions, they stated that it did not matter that 

they failed to follow the required procedures because New York Community Bank, the 

new lender, was comfortable with the increases.  Although DHCR ignored its obligations 

to the residents of Co-op City, the officials justified their failures by claiming that no one 

                                                 
52 9 NYCRR Section 1728-1.2 requires that “The division shall analyze and review the proposed budget 
…If the division finds that projected revenues for the applicable two-year period do not appear to be 
sufficient to fund all obligations without a rental adjustment…then: final approval of the budget shall take 
place upon conclusion of the rent determination procedure.” 
53 9 NYCRR Section 1728-1.3 requires that “The division shall establish a period of at least 30 days during 
which residents, their representatives, those who have requested notice and other interested parties, may 
comment upon the proposed budget and rent revision.” 
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complained.  The Inspector General could not assess whether there were complaints, 

since, as discussed above, DHCR has no standard complaint-tracking procedure. 

7. DHCR Abdicated Responsibility for Verifying Completion of Construction 

Although Riverbay’s refinancing plan with New York Community Bank in 2004 satisfied 

its outstanding mortgage payments to the New York State Housing Finance Agency 

(HFA), the loan did not cover the $152.8 million in arrears owed to HFA for that 

mortgage.  A settlement agreement among DHCR, HFA and Riverbay allowed Riverbay 

to earn credits against these arrears by completing certain construction projects at Co-op 

City.  While HFA had the authority to approve or deny requested credits, it agreed to rely 

on DHCR’s verification that work claimed by Riverbay had in fact been satisfactorily 

completed.  HFA, mistakenly believing that DHCR was fulfilling its agreed-upon 

obligations, granted Riverbay credits totaling $111.6 million between September 2005 

and June 2006 for unverified construction projects.  DHCR provided two incompatible 

explanations for its failure to verify the work, one of which would indicate a complete 

breakdown of communication within the agency, and the other an abdication of DHCR’s 

responsibilities under the agreement. 

In the first explanation, a DHCR official told us that upon receiving information from 

Riverbay that a construction project had been completed, he forwarded the material to the 

senior housing representative assigned to Riverbay for verification.  According to the 

DHCR official, when the paperwork was returned to him with the representative’s 

signature, he assumed that the representative had determined that the work was 

completed and qualified for credit by HFA.  The DHCR official said he then forwarded 

the Riverbay material to HFA.  However, the representative said his signatures were 

merely intended to acknowledge that Riverbay’s request for credits had been received, 

not to verify that the work had been completed.  He told us that he was not qualified to 

certify that construction work has been properly completed and was incapable of doing so 

because DHCR no longer assigned a full-time architect and full-time engineer to Co-op 

City.     
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Later, DHCR claimed that it had delegated its verification responsibility to Riverbay’s 

lender, New York Community Bank, which had hired a consultant for this task.  Despite 

a request from the Inspector General, DHCR could not provide any documentation of 

such an agreement. 54  Nor did DHCR officials tell us that they had received consultant 

reports or other information from New York Community Bank indicating that any work 

claimed by Riverbay had been verified.  Even if such an agreement exists, it is 

completely inappropriate, as the bank has a direct interest in reducing Riverbay’s 

obligations to HFA.  As Riverbay’s new creditor, New York Community Bank helps to 

ensure the security of its loan by erasing Riverbay’s large HFA debt, an incentive to 

ignore any incomplete or defective construction work.  Meanwhile, HFA, which had no 

knowledge of any third-party role in the verification process, continued to approve credits 

to Riverbay based on a mistaken belief that DHCR was verifying completed work.  

                                                 
54  Minutes of the meeting between DHCR, Riverbay, and New York Community Bank provided to us by 
the senior housing representative made no mention of an agreement. 
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IV. Recommendations 

The stated vision of the New York Division of Housing and Community Renewal is as 

follows: “A dedicated group of professionals who, through a commitment to building 

partnerships, excellence in customer service, and seeking innovative solutions to people's 

housing needs, support community efforts and strive to make safe, decent and affordable 

housing available to New Yorkers.”  As the above findings indicate, DHCR fell woefully 

short of this vision in its supervision of the Mitchell-Lama housing program.  The 

Inspector General makes the following recommendations so that DHCR may better meet 

this vision. 

1. Properly Enforce Tenant Requirements: The above report has detailed a 

number of irregularities and outright violations with regard to enforcing tenant 

eligibility.  Violations may be severe, such as illegal subletting, income 

ineligibility, or circumventing the waiting list, or they may be minimal, such as 

missing documentation for an otherwise eligible tenant.  The occupation of 

subsidized apartments by ineligible tenants creates additional scarcities for those 

intended to benefit from the program. 

• DHCR must improve its enforcement of waiting list regulations and 

income eligibility standards to preserve the integrity of the Mitchell-Lama 

program and its mission to provide “equal access to safe, decent and 

affordable housing.” 

• DHCR should conduct a complete audit of its waiting lists, with particular 

attention to the conversion from paper logs to the automated list, to 

identify any irregularities. 

• DHCR should identify persons who have been improperly removed from 

waiting lists and develop a plan for reinstating them at the appropriate 

level of priority. 

• DHCR should conduct a complete review of existing tenants to identify 

those who are ineligible and develop a plan of action to remediate the 

situation. 
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2. Monitor Compliance with DHCR Rules and Procedures: DHCR has many 

obligations under its regulations but lacks standards to ensure compliance or  

gauge whether these obligations are fulfilled.  For example, housing 

representatives are required to make at least two site visits per year.  While these 

visits are recorded in a log, the log contains incomplete information and is not 

reviewed by supervisors.  Tracking receipt of required documents from housing 

companies and timely response by DHCR employees is similarly deficient.   

• DHCR should implement a system to monitor agency compliance with 

laws, rules, and regulations, and with its own policies and procedures.  

This system should include an internal, independent audit group. 

3. Review All Waivers: DHCR employees failed to follow or enforce many of its 

regulations, including those relating to submission of budgets, canvassing 

prospective tenants for continued interest and eligibility, and approving contracts.  

The Inspector General was told that some of these requirements had been 

modified or waived by DHCR, but no documentation of waivers was provided. 

• All existing waivers should be reviewed by the commissioner or her 

designee.  Waivers deemed appropriate under sufficiently exigent 

circumstances, as required by DHCR regulations, should be justified in 

writing and the remainder revoked. 

• Waivers should be granted according to the DHCR regulation and only in 

exceptional circumstances.  If agency regulations are obsolete or otherwise 

inappropriate, DHCR should amend them through its formal rule-making 

process. 

4. Create Standards for Employees and Improve Training: DHCR’s employees 

lack formal guidance in the performance of their jobs.  For example, housing 

representatives are unsure how to identify which developments may require 

additional scrutiny, and administrative staff who review tenant applications lack 

adequate procedures to help them determine apartment eligibility. 
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• DHCR should develop comprehensive written policies and procedures, 

and institute a training program for employees and managers regarding 

implementation of these policies and procedures. 

• DHCR should develop criteria in each major area of oversight to help 

identify housing companies at risk and to serve as early warning signs of 

potential problems. 

5. Create an Effective Complaint Tracking and Response System: Although 

DHCR relies on complaints to help it identify problems at housing developments, 

it does not record complaints systematically or conduct follow-up to ensure that 

complaints are resolved.  Complaints are forwarded to the housing representative 

assigned to a particular development, even where the complaint involves that 

same representative. 

• DHCR should keep a record of all complaints, regardless of the method of 

receipt.  Supervisors should ensure that complaints are investigated and 

their outcomes recorded.  The record of complaints should be periodically 

examined to identify housing companies that may need additional 

scrutiny. 

• Where a complaint is against a particular employee or housing company, 

someone other than the target of the complaint should be responsible for 

investigating it. 

6. Review Management Structure and Skills: Managers and supervisors of 

DHCR’s Office of Housing Operations seem to have little awareness of whether 

their employees are completing required tasks.  At times, managers conveyed 

surprise after learning from the Inspector General that employees had been remiss 

in their duties. 

• DHCR should determine whether its existing management structure is 

best-suited for carrying out supervision of the Mitchell-Lama program. 

• DHCR should ensure that managers have the tools necessary, including 

management skills and technical support, to monitor the activities of their 

employees. 
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7. Modify the Duties of Housing Representatives to Avoid Conflicts of Interest: 

Housing representatives act as liaisons with housing companies, providing them 

assistance and accommodation where necessary.  The same representatives are 

responsible for enforcing housing companies’ compliance with regulations.  

These conflicting duties should not be part of one individual’s responsibilities. 

• DHCR should modify the duties of housing representatives to ensure that 

personnel responsible for enforcement of compliance are separate from 

those acting as liaisons or assistants to housing companies. 
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V. Agency Response 

The Inspector General invited Commissioner of New York State Division of Housing and 

Community Renewal Deborah VanAmerongen to comment on the findings in this report 

prior to its issuance.  Set out below is the text of the commissioner’s response, including 

her detailed plan of action to address the problems identified in the above report. 

Thank you for the opportunity to respond to the recommendations of your draft 
audit Report on the Division’s oversight of the Mitchell-Lama Program. The Inspector 
General’s Draft Report of the prior administration’s oversight of the Mitchell-Lama 
Program is based upon an exhaustive investigation of DHCR’s day to day 
implementation of its statutory and regulatory obligations and its oversight of four 
specific Mitchell-Lama projects. 
 

The Report identifies numerous opportunities and challenges for the current 
administration to reform and update the existing regulatory system and to quickly correct 
project-specific and system-wide abuses by property owners, tenants, applicants and 
DHCR employees. 
 

DHCR has carefully reviewed and fully concurs in the IG’s recommendations.  
Based on the IG’s recommendations, DHCR’s executive staff has developed immediate, 
short term and long term goals and strategies to address the issues raised in the report and 
to restore public confidence in DHCR’s supervision of the Mitchell-Lama program.  

 
Those goals and strategies are set forth below, followed by the activities that 

DHCR will undertake to achieve the agency’s goals.   
            
 While the report finds that certain employees broke the law and that others may 
have abused their position or neglected their responsibilities, please be assured that these 
isolated cases do not reflect the professionalism or work ethic of DHCR’s 900+ 
workforce. Since the period covered by the report,  new leadership has assumed 
responsibility for DHCR and senior staff is actively working to dispel any impression that 
the actions of those former employees reflect the conduct of any current staff members.    

  
 
DHCR’s Goals for Reforming the Mitchell Lama Program: 
 
Short term goal: 
 

Immediately commence reorganization and redeployment of staff and retain the 
necessary consultants to address and correct the most egregious abuses within the 
program and to restore integrity to and public confidence in the program. 
 
 

 68



 

Long term goal: 
 

Adopt and implement a revised regulatory system that instills public confidence 
in the agency’s ability to manage its affordable housing portfolio, reflects the input of the 
regulated parties, mirrors the goals of the program and the administration, is manageable 
and understood by DHCR staff, is not overly burdensome to the regulated parties, 
provides feedback to the regulated parties regarding compliance, and includes incentives 
for the regulated parties to comply with their obligations. 
 
DHCR’s Strategy for Implementing it Goals: 
 
Short term strategy: 
 
 DHCR has identified key staff to lead a team which will address the most urgent 
problems identified in the IG’s report.  This team’s priorities will include the review of 
the tenant selection process and the existing tenancies of the projects, and address 
procurement issues and waivers.  DHCR will communicate to employees the importance 
of ethical conduct in the work place and provide them with assistance and training to 
make ethical decisions and review the status of employees residing in DHCR regulated 
housing. 
 
Long term strategy: 
 
 DHCR will review and reform the regulatory system and the agency-wide 
management structure in order to modernize the way in which the agency performs its 
asset management function.  The existing system was developed ad hoc in response to 
specific situations without conducting an overall review of the system to verify that it was 
accomplishing the agency’s statutory and regulatory obligations.  DHCR has identified 
and will hire an individual at a Deputy Commissioner level with agency-wide authority to 
assume a strategic management and planning function.  This individual will lead the 
agency’s efforts to examine current operations for compliance with statutory and 
regulatory obligations and to institute management reform and restructuring where 
necessary. 
 
DHCR’s Response to the IG’s Recommendations and Actions to Implement its 
Strategy: 
 

1. Properly Enforce Tenant Requirements 
 
 IG Recommendation (IG recommendations are in italics followed by the response 
of  DHCR) 
 

• DHCR must improve its enforcement of waiting list regulations and income 
eligibility standards to preserve the integrity of the Mitchell-Lama program 
and its mission to provide “equal access to safe, decent and affordable 
housing.” 
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• DHCR should conduct a complete audit of its waiting lists, with particular 
attention to the conversion from paper logs to the automated list, to identify 
any irregularities. 

• DHCR should identify persons who have been improperly removed from 
waiting lists and develop a plan for reinstating them at the appropriate level 
of priority. 

• DHCR should conduct a complete review of existing tenants to identify those 
who are ineligible and develop a plan of action to remediate the situation.  

 
Immediate actions (Immediate actions will be addressed within thirty days) 
 

• Priorities will be established and parameters set to begin the audits of waiting 
lists for all housing companies. Auditors will be solicited and interviewed to 
undertake this task. Desirable rental developments and cooperatively owned 
developments will be audited first. 

• Waivers of reporting requirements granted to housing companies with no or 
short term waiting lists will be reviewed and rescinded were appropriate. 

 
Short term actions (Short term actions will be implemented over a ninety day period) 
 

• Engage auditors to audit waiting lists for all developments. 
• Engage auditors to review the accuracy of past conversion of manually 

maintained waiting lists to automated waiting lists to determine propriety of 
people removed and added to waiting lists, and all move-ins. 

• Assign staff to track DHCR approved applications for new tenancies and 
transfers.  

• Provide continued training for staff and managing agents on compliance 
issues. 

• Explore additional automation opportunities to identify potential waiting list 
discrepancies. 

 
Long term actions (Long term actions are items that are being developed and 
implemented over a period that exceeds ninety days) 
 

• Re-establish waiting lists or establish new waiting lists as required by 
auditor’s findings. 

• Use existing appeal process to determine eligibility of applicants improperly 
removed from the list.   

• Reinstate eligible applicants improperly removed from waiting lists. 
• Create web-based public access to waiting lists that would allow applicants to 

view their position on the list and allow applicants to submit changes or 
update information such as a new mailing address or change in family 
composition. 

• Review and revise Automated Waiting List (AWL), employee user manual 
and existing procedures to maximize efficiency in processing a new 
application. 
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• Existing occupants who are identified to be ineligible will be evaluated for 
possible referral to the Attorney General for further appropriate action. 

• Require all projects to implement the AWL system and no longer use manual 
logs.   Provide housing companies and building managers with additional 
AWL training.    

 
2. Monitor Compliance with DHCR Rules and Procedures 
 
 IG Recommendation 
 

• DHCR should implement a system to monitor agency compliance with laws, 
rules, and regulations, and with its own policies and procedures.  This system 
should include an internal, independent audit group. 

 
Immediate actions (Immediate actions will be addressed within thirty days) 
 

• DHCR’s Information Technology office has commenced work to develop a 
system to track all housing companies’ financial reports and budget 
submissions, received or outstanding from regulated parties.    

• Create a risk analysis model to identify troubled projects, i.e. vacancy rates, 
inadequate reserves, physical deficiencies, etc. 

• An independent compliance monitoring internal control group will be formed 
to monitor and test compliance with laws, rules, policies and procedures.  

 
Short term actions (Short term actions will be implemented over a ninety day period) 
 

• Commence a review of all regulations, with the assistance of the New York 
State Bar Association’s Real Property Committee, to ascertain whether the 
regulations are obsolete, require revision or are otherwise inappropriate.   

• Implement a “team approach” consisting of legal, accounting, management 
and technical staff to be assigned to large projects, e.g. Co-op City.   

 
Long term action (Long term actions are items that are being developed and 
implemented over a period that exceeds ninety days) 
 

• Review statutorily required agency functions and develop operational 
parameters   to   monitor compliance with time frames and quality of work. 

• Solicit input from regulated community regarding appropriate DHCR role in 
asset management.  

• Explore different levels of regulation for large projects or projects that have 
agreed to remain in the Mitchell Lama program.  
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3. Review All Waivers 
 
 IG Recommendation 
 

• All existing waivers should be reviewed by the Commissioner or her designee.  
Waivers deemed appropriate under sufficiently exigent circumstances, as 
required by DHCR regulations, should be justified in writing and the 
remainder revoked. 

• Waivers should be granted according to the DHCR regulation and only in 
exceptional circumstances.  If agency regulations are obsolete or otherwise 
inappropriate, DHCR should amend them through its formal rule-making 
process. 

 
Immediate actions (Immediate actions will be addressed within thirty days) 
 

• The Deputy Commissioner and Assistant Commissioner will review all 
existing waivers at Co-op City and rescind those granted improperly.  

 
Short term actions (Short term actions will be implemented over a ninety day period) 
 

• The Deputy Commissioner and Assistant Commissioner will review all 
existing waivers at all housing companies and rescind those granted 
improperly.  

• Review and identify vulnerable procedures, guidelines, internal controls and 
periodic testing to ensure that waivers are only granted under the permitted 
regulatory circumstances. 

• Complete review of all waiver regulations, to ascertain whether they are 
obsolete, require revision or are otherwise inappropriate. 

 
Long term actions (Long term actions are items that are being developed and 
implemented over a period that exceeds ninety days) 
 

• Adopt procedures to ensure that existing and future waivers are documented 
and granted in compliance with regulatory requirements. 

 
4. Create Standards for Employees and Improve Training 
  
 IG Recommendation  
 

• DHCR should develop comprehensive written policies and procedures, and 
institute a training program for employees and managers regarding 
implementation of these policies and procedures. 

• DHCR should develop criteria in each major area of oversight to help identify 
housing companies at risk and to serve as early warning signs of potential 
problems. 
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Immediate actions (Immediate actions will be addressed within thirty days) 
 

• Commence review of DHCR housing management staff functions that will 
include tenant selection, waiting list management, managing agent 
evaluations, procurement requirements and quality of work performed.  

 
Short term actions (Short term actions will be implemented over a ninety day period) 
 

• DHCR will begin on-going, in-house training for staff on tenant selection, 
guidelines for field visits, procurement and waivers. 

• DHCR will provide managers with additional training for creative 
management strategies  

• DHCR managers will provide staff with regular and timely performance 
reviews and feedback on their performance. 

 
Long term actions (Long term actions are items that are being developed and 
implemented over a period that exceeds ninety days) 

 
• DHCR will develop and implement comprehensive written policies and 

procedures on tenant selection, guidelines for field visits, procurement and 
waivers. 

• Ensure that employees receive training on a regular basis and develop internal 
controls that will identify areas for future training. 

 
5.  Create an Effective Complaint Tracking and Response System 
 

IG Recommendation 
   

• DHCR should keep a record of all complaints, regardless of the method of 
receipt.  Supervisors should ensure that complaints are investigated and their 
outcomes recorded.  The record of complaints should be periodically 
examined to identify housing companies that may need additional scrutiny. 

• Where a complaint is against a particular employee or housing company, 
someone other than the target of the complaint should be responsible for 
investigating it. 

 
Immediate actions (Immediate actions will be addressed within thirty days) 
 

• DHCR’s Information Technology office has commenced work to develop a 
web-based complaint tracking system can be used in conjunction with a toll 
free number that can be used to file complaints.   

 
Short term actions (Short term actions will be implemented over a ninety day period) 
 

• Implement a telephone complaint hotline that will be solely dedicated to 
receiving complaints from tenants and applicants. 
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• Create an internal computerized complaint system for employees to log letters 
or calls that are not received by the newly created hotline or web based 
complaint systems. 

• Newly created compliance monitoring of internal complaint group will review 
complaints against employees or housing companies to ensure that employees 
are not self investigating complaints. 

 
Long term actions (Long term actions are items that are being developed and 
implemented over a period that exceeds ninety days) 
 

• Implement a web-based complaint process for the public to file complaints 
twenty    four hours per day, seven days per week. This system will allow the 
public to contact  DHCR with a click of a mouse and notify us of any issues at 
the development and will be designed to ensure that all complaints are 
acknowledged with a tracking number and prompt response. 

 
6. Review Management Structure and Skills 
  
 IG Recommendation 
 

• DHCR should determine whether its existing management structure is best-
suited for carrying out supervision of the Mitchell-Lama program. 

 
• DHCR should ensure that managers have the tools necessary, including 

management skills and technical support, to monitor the activities of their 
employees. 

 
Immediate actions (Immediate actions will be addressed within thirty days) 
 

• Commence work with consultant (Public Strategies Group or PSG) to 
implement the IGs recommendations in this area and to further develop 
strategies for creating an appropriate management system and structure. 

 
Short term actions (Short term actions will be implemented over a ninety day period) 
 

• Consultant (PSG) will assess and recommend structure to improve 
management organization, promote staff morale and reinforce ethical climate. 

• Reinforcement of the role of supervisors to routinely check and orient field 
representatives in compliance with regulations and written guidance 
documents.  

• Engage consultant (Quadel Consulting Services) to a short term contract to 
examine existing asset management models in private/public sectors and make 
recommendations of best practices to be implemented for improved oversight 
of DHCR’s portfolio of subsidized housing, including the Mitchell-Lama 
portfolio. 
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Long term actions (Long term actions are items that are being developed and 
implemented over a period that exceeds ninety days) 
 

• Commence restructuring of Housing Management operations and 
redeployment of staff.  

• Retain a consultant to assist in reforming DHCR’s existing asset management 
system   consistent with the consultant’s recommendations. 

• Promote participation of managers in periodic State training courses in 
management and supervisory skills. 

 
7. Modify the Duties of Housing Representatives to Avoid Conflicts of Interest 
  
 IG Recommendation 
 

• DHCR should modify the duties of housing representatives to ensure that 
personnel responsible for enforcement of compliance are separate from those 
acting as liaisons or assistants to housing companies. 

 
Immediate actions (Immediate actions will be addressed within thirty days) 
 

• Distribute recently drafted Residency Disclosure Form to be completed by all 
agency employees in order to alert managers of any employees residing in any 
DHCR supervised property.   

• Enforcement of existing policy that employees residing in DHCR supervised 
properties are not assigned duties involving such properties. 

 
Short term actions (Short term actions will be implemented over a ninety day period) 
 

• Expand project monitoring from individual to team responsibility.  
• All employees will participate in mandatory training in ethics and will receive 

a copy of the recently developed Guide to Ethical Conduct for Employees. 
• Engage consultant (Institute for Global Ethics) to assist with developing a 

program to improve the ethical climate and employee morale. 
 
Long term actions (Long term actions are items that are being developed and 
implemented over a period that exceeds ninety days) 
 

• Confirm that employees presently residing in DHCR supervised properties are 
properly residing in those properties. 

• Annual monitoring of residency and avoidance of any conflict of interest with 
assignments for employees in DHCR supervised properties. 

• Ensure that employees receive training on a regular basis and develop internal 
controls that will identify areas for future training. 
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REVIEW BY STATE INSPECTOR GENERAL FINDS 
DHCR FAILED TO MONITOR MITCHELL-LAMA PROGRAM 

 
State Inspector General Kristine Hamann today released the results of an in-depth 

review by her office concluding that the New York State Division of Housing and 
Community Renewal’s monitoring of the Mitchell-Lama affordable housing program and 
enforcement of its own regulations were deficient on a broad scale. 

 
The IG’s report, “An In-Depth Review of the Division of Housing and 

Community Renewal’s Oversight of the Mitchell-Lama Program,” describes the results 
of an examination that revealed fundamental deficiencies in DHCR’s oversight of the 
Mitchell-Lama program during the period January 2003 to October 2006.  The IG’s 
office began its review in response to numerous complaints from residents and others that 
pointed to systemic problems in DHCR’s oversight role. 

 
Inspector General Hamann stated:  “Rather than safeguarding the integrity of the 

program, DHCR, through its own shortcomings, allowed housing companies to flout 
rules regarding apartment allocation, financial reporting, and contracting.  DHCR’s deep 
and systemic failures resulted in increases in charges to tenants and the allocation of 
apartments to unqualified applicants at the expense of those legitimately entitled to those 
same apartments.” 

 
Inspector General Hamann emphasized that DHCR Commissioner Deborah 

VanAmerongen, who was appointed to her position in February 2007, immediately began 
to address problems at the Division and has already initiated significant reforms. 
Hamann noted that VanAmerongen accepted the recommendations contained in the 
report and has begun to implement a plan that will strengthen DHCR’s oversight of the 
Mitchell-Lama program. 

 
Commissioner Deborah VanAmerongen stated: “Governor Spitzer has made it 

clear that affordable housing is a top priority for his administration. As such, he wants to 
ensure that DHCR is as effective, transparent and accountable as possible, and I’m 
pleased to announce we have already made great strides toward that goal in a very short 



time.  As the Inspector General noted, we have already initiated a plan to implement all 
the recommendations included in her report on oversight of the Mitchell-Lama portfolio. 
Today, I want to assure the public that Governor Spitzer and I are committed to building 
upon all the good work accomplished by the DHCR, while also initiating reforms that 
will make the Division a model of efficiency and accountability.” 

 
Since its inception in 1955, the State’s Mitchell-Lama housing program has 

provided affordable rental and cooperative apartments for hundreds of thousands of 
middle-income New Yorkers.  The majority of Mitchell-Lama developments are located 
in New York City, where the program is especially important to middle-income families 
who, while not qualifying for federal government housing vouchers, struggle to pay 
market-rate rents.  Currently, the Mitchell-Lama program encompasses some 189 
building complexes containing 80,000 apartments, both rental and cooperative, owned by 
private housing companies.   These companies receive tax exemptions and government- 
financed low-interest loans in exchange for agreeing to charge rental and purchase prices 
well below market rates. DHCR is responsible for enforcing rules and regulations to 
ensure the efficient and fair operation of the program. 

 
The Inspector General’s review examined DHCR’s oversight of, and housing 

companies’ compliance with, tenant and cooperative owner selection rules at three 
building complexes:  Cathedral Parkway Towers and Westview Apartments, rental 
developments in Manhattan and Roosevelt Island, respectively, and Towers of Bayridge, 
a cooperative in Brooklyn.  In addition, at Co-op City in the Bronx, the Inspector General 
examined DHCR’s oversight of contracting, budgeting and other financial issues. 
Finally, the review sought to determine if DHCR properly monitored the Mitchell-Lama 
complexes through its field staff, its complaint process and its review of required 
financial statements and reports. 

 
The IG’s review found that DHCR failed to enforce many regulations designed to 

ensure proper financial management and fair assignment of apartments.  These failures 
included the lack of any formal system to monitor receipt and review of required 
documents, sloppiness in record-keeping, and inadequate supervision of employees. 
When DHCR Housing Management employees did perform their oversight functions, 
they were inhibited from properly doing so by incomplete agency policies and inadequate 
training. 

 
Tenant Selection:  Nothing is more important to the fair operation of the 

Mitchell-Lama program than the integrity of apartment waiting lists.  At any given time, 
thousands of eligible applicants are on waiting lists, often waiting many years before 
being offered an apartment.  The IG’s review found: 

 
● At Cathedral Parkway, of 79 tenants who either moved into the development or 
transferred into new apartments from January 2004 to August 2006, only one was 
submitted to, and approved by, DHCR, a stunning 99 percent non-compliance rate.  The 
Inspector General’s analysis of a random sample of 40 of the 79 revealed that 39 of the 
40 were not eligible for apartments or transfers under DHCR regulations.  None of the 



new tenants receiving apartment had been on a waiting list, nor did their files even 
contain an application form. 

 
● At Bayridge, 59 applications were improperly inserted in the waiting list during the 
period 2002 to 2004.  Despite the obvious nature of these insertions, the DHCR 
representative declared at the time that the Bayridge did an excellent job of maintaining 
the waiting list. 

 
● In 2006, Cathedral Parkway granted apartments to individuals who were not on the 
waiting list, bypassing applicants who had been waiting for an apartment since 1999. 
When the manager was asked for an explanation, she said, “they just walked in and filled 
out applications and we gave them apartments.” 

 
● In numerous cases, eligible applicants were improperly dropped from waiting lists 
without explanation.  At Bayridge, 263 applicants were removed from the list between 
April 2000 and September 2006.  At Cathedral Parkway, approximately 125 individuals 
were removed.  Interviews with a sample of those removed from the list revealed that 
most had been removed from the list with no explanation and without their knowledge. 

 
● Apartments were granted to applicants without the required DHCR approval. 
Astonishingly, in 109, or fully 70 percent, of the 156 tenancies reviewed, apartments 
were granted although applications had not been submitted to DHCR for approval or had 
been submitted but returned as incomplete or denied. 

 
● DHCR failed to detect unauthorized residents in Mitchell-Lama complexes because it 
conducted so few audits of apartment rent rolls, and those it did conduct were inadequate. 
For example, in a rent roll audit at Bayridge, DHCR failed to detect that the housing 
company listed 21 residents who no longer lived in the complex, including four who were 
deceased. 

 
● In some instances, DHCR failed to enforce maximum income requirements for eligible 
tenants.  For example, the maximum allowed for one apartment was $83,000, while the 
income affidavit submitted by the tenant listed an income in excess of $300,000.  Since 
DHCR did not enforce its income requirements, the tenant pays a monthly rent of 
$1,068.36 

 
● While thousands of families waited their turn, DHCR’s own employees who supervised 
the Mitchell-Lama program benefited from the program themselves.  Of a randomly 
selected sample of 30 DHCR employees who live in New York City and are responsible 
for direct supervision of Mitchell-Lama complexes, 10, or fully 33.3 percent, resided in 
Mitchell-Lama developments or in complexes that recently bought out of the program, 
contrasted with 2 percent of New York City residents in general. The potential for abuse 
by DHCR employees in this situation is underscored by the arrest and conviction of Mark 
Marcucilli, Assistant Director of DHCR’s Housing Management Bureau, the bureau 
directly responsible for oversight of the Mitchell-Lama program, and Jody Wolfson, 
DHCR’s housing representative at Southbridge Towers, on federal charges relating to the 
unlawful occupancy and transfer of apartments at Southbridge, a Mitchell-Lama complex 



in lower Manhattan.  DHCR lacked adequate controls to prevent conflicts of interest 
arising from DHCR employees residing in Mitchell-Lama complexes. 

 
Financial Oversight at Co-op City:  At Co-op City, the largest Mitchell-Lama 

development in the State, the Inspector General found a virtual abdication by DHCR of 
its oversight responsibilities on contract awards and other financial matters.  In this 
vacuum, the housing company that operates Co-op City engaged in a number of acts of 
regulatory non-compliance, including a willful avoidance of DHCR contracting 
requirements. 

 
In April 2007, following a joint investigation by the Inspector General’s Office 

and the United States Attorney’s Office for the Southern District, Iris Baez, a former 
president of Co-op City’s board of directors was indicted on charges that she accepted 
nearly $100,000 in bribes from a painting contractor who was awarded $3.5 million in 
work without a contract and without any objection by the DHCR representative. 

 
Other findings regarding Co-op City included: 

 
● DHCR monitoring of contract procurement at Co-op City was seriously deficient.  Our 
review sampled 47 Co-op City contracts executed between 2002 and 2006 with a total 
value of $127.5 million and representing about 20 percent of the contracts during the 
period.  In 40 of the contracts, valued at $56.4 million, Co-op City failed to comply with 
DHCR procurement rules.  Even more troubling, DHCR approved 21 of these contracts, 
despite the violations. 

 
● DHCR paid little attention to Co-op City’s financial statements or budgets.   For the 
fiscal year ending March 31, 2004, Co-op City submitted its financial statement 253 days 
late; for the fiscal year ending March 31, 2005, it was delinquent by 210 days.  DHCR 
did not review the 2005 statement until almost three months after its already-late 
submission and never reviewed the financial statement for 2004.  Similar lapses occurred 
with respect to submission of proposed budgets. 

 
● Performance bonds, though required by DHCR, were not obtained from some of the 
vendors hired to make multi-million dollar repairs at Co-op city.  In one contract worth 
$43 million, five DHCR employees, including the director of the Housing Management 
Bureau and the assistant commissioner, signed DHCR’s approval form attesting, among 
other things, that the documents they were approving included the performance bond, 
which in fact did not exist. 

 
●  While Co-op City was in arrears to the New York State Housing Finance Agency in 
mortgage payments of $152.8 million, HFA agreed to allow Co-op City to earn credits 
against these arrears for certain construction projects DHCR verified as completed. 
While HFA believed DHCR satisfied this agreement and granted $111.6 million in 
credits, DHCR never in fact verified the work.  Thus, $111.6 million was awarded to Co- 
op City for construction work that DHCR never verified as having been completed. 



Systemic Deficiencies in Mitchell-Lama Oversight:  With respect to DHCR 
oversight of the Mitchell-Lama program in general, our review similarly found serious 
problems, including: 

 
●  DHCR field staff, the agency’s primary point of contact with housing companies, was 
not properly trained or supervised, and failed to inspect housing complexes as required. 
During 2005, for example, 106 developments, or 54 percent of then active developments, 
did not receive the required number of field visits. 

 
● In a particularly serious lapse, of 138 site-visit field reports DHCR staff prepared in the 
2005-2006 heating season, 36 percent did not include the required examination of heating 
systems, even though 12 percent of DHCR tenants complained of inadequate heat. 

 
● While DHCR said that complaints are the primary basis for auditing housing 
companies, it handled complaints in a manner that rendered the process nearly useless. 
DHCR officials said they did not see a reason for logging complaints because they 
received so many that there was not time to log them in or respond to all of them. When 
complaints were received, they were forwarded to the DHCR field representative 
assigned to the very housing company that was the subject of the complaint. 

 
● DHCR failed to ensure that housing companies submitted required financial statements, 
proposed budgets, and other reports designed to detect potential financial 
mismanagement or abuses of authority.  A random sample of 31 housing companies 
revealed that the majority had not submitted financial statements on time.  Even when 
reports were submitted, DHCR failed to review many of them in a timely manner. 

 
●  Between 2004 and 2006, DHCR overlooked the failure of housing companies to 
submit required Tenant Selection Activity Reports, as the rate of companies’ compliance 
with the requirement declined during the period from 70 percent to 45 percent. 

 
●  Seventy percent of housing companies failed to submit Identity of Interest Statements, 
required by DHCR as a means of identifying potential conflicts of interest in contracting. 
The DHCR employee assigned to track the submissions was given no guidance on what 
to do if companies failed to comply. 

 
The IG’s report included a number of recommendations to DHCR for improving 

its Mitchell-Lama oversight.  DHCR’s detailed responses to these recommendations are 
also contained in the report. 

 
A number of issues relating to Mitchell-Lama housing companies and DHCR’s 

oversight remain under investigation by the Inspector General’s Office. 
 
The Inspector General’s report is available on the office’s website at www.ig.state.ny.us. 

For additional information, contact Stephen Del Giacco at (518) 474-1010. 

http://www.ig.state.ny.us/
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OPINION

[**891] [***373]  DECISION & ORDER

In an action, inter alia, for a judgment declaring that the purported terminations of two 
contracts for the sale of certain real properties dated November 26, 2003, and February 9, 
2004, respectively, are invalid and ineffective, and to recover damages for breach of 
contract, the plaintiffs appeal from an order of the Supreme Court, Nassau County 
(Warshawsky, J.), entered October 4, 2006, which granted the motion of the defendants 
North Town Phase II Houses, Inc., North Town Phase II Associates, L.P., and Island House, 
Inc., in which the defendants North Town Phase III Houses, Inc., North Town Phase III 



Associates, L.P., and Westview Houses, Inc., joined, to dismiss the complaint insofar as 
asserted against them pursuant to CPLR 3211(a)(1) and (7), granted the motion of the 
defendants North Town Phase III Houses, Inc., North Town Phase III Associates, L.P., and 
Westview Houses, Inc., in which the defendants North Town Phase II Houses, Inc., North 
Town [*2]  Phase II Associates, L.P., and Island House, Inc., joined, to dismiss the 
complaint insofar as asserted against them pursuant to CPLR 3211(a)(1) and (7), and 
granted the separate motion of the defendants Peter Kimmelman, AD North Town Houses, 
LLC, and Estate of Irene Diamond to dismiss the complaint insofar as asserted against them 
pursuant to CPLR 3211(a)(7).

[***374]  ORDERED that the order is modified, on the law, (a) by deleting the provisions 
thereof granting those branches of the motion of the defendants North Town Phase II 
Houses, Inc., North Town Phase II Associates, L.P., and Island House, Inc., in which the 
defendants North Town Phase III Houses, Inc., North Town Phase III Associates, L.P., and 
Westview Houses, Inc., joined, which were pursuant to CPLR 3211(a)(1) and (7) to 
dismiss the first and third causes of action and substituting therefor provisions denying 
those branches of the motion, (b) by deleting the provisions thereof granting those 
branches of the motion of the defendants North Town Phase III Houses, Inc., North Town 
Phase III Associates, L.P., and Westview Houses, Inc., in which the defendants North Town 
Phase II Houses, Inc., North Town Phase II Associates, L.P., and Island House, Inc., joined, 
which were pursuant to CPLR 3211(a)(1) and (7) to dismiss the second, fourth, and seventh 
causes of action and substituting therefor provisions denying those branches of the motion, 
and (c) by deleting the provisions thereof granting those branches of [**892]  the separate 
motion of the defendants Peter Kimmelman, AD North Town Houses, LCC, and Estate of 
Irene Diamond which were pursuant to CPLR 3211(a)(7) to dismiss the sixth and eighth 
causes of action and substituting therefor provisions denying those branches of the separate 
motion; as so modified, the order is affirmed, with one bill of costs payable by the 
respondents.

The complaint alleges that the plaintiffs and each of two sets of defendants entered into two 
respective contracts, pursuant to which those defendants agreed to sell to the plaintiffs, and 
the plaintiffs agreed to purchase from those defendants, certain real properties located on 
Roosevelt Island for a total sum of $ 93,500,000. The two contracts provided for closing 
dates of March 31, 2004, and May 30, 2004, respectively, but allowed for several extensions 
at the purchasers' request and upon the purchasers' payment of additional sums toward the 
purchase price.

After several such extensions, the parties agreed, in letter agreements dated October 11, 
2005, that by paying an additional sum of $ 500,000 per contract on or before October 31, 
2005, the plaintiffs could cure their default under the prior contracts and extend the closing 
dates referable to both contracts until November 30, 2005. The letter agreements further 
provided that if the closings did not take place on that date, "then the Sellers shall have the 
right to immediately terminate the Agreements, as modified hereby, without prior Notice of 
Default and Default Cure Period . . . and retain all funds theretofore received from the 
Purchasers pursuant to the Agreements, as modified hereby, as liquidated damages and as 
the Sellers' sole remedy."

The plaintiffs allegedly made the payments necessary to extend the closing date to 
November 30, 2005, bringing the total sum they had paid toward the purchase price to $ 
8,000,000 and increasing the purchase price to the sum of $ 97,500,000. The closings, 
however, did not take place as scheduled. Instead, on December 5, 2005, the parties 
entered into further agreements, which they dated "as of" November 30, 2005, pursuant to 
which the contracts would be extended until December 16, 2005, upon the purchasers' 



payment of an additional $ 1,000,000 on or before 3:00 P.M. on December 5, 2005. The 
purchasers never paid that sum and the two sets of defendants purportedly terminated the 
respective contracts on the following day. The plaintiffs nevertheless sought to close the 
transaction by tendering the balance of the purchase price on February 1, 2006, but both 
sets of defendants refused to close. 

[*3] [***375] [**893]  When the two sets of defendants subsequently refused to return 
the sums that the plaintiffs had paid toward the purchase price, the plaintiffs commenced 
this action seeking, among other things, a declaration that the purported terminations of 
the contracts were invalid and ineffective, as well as specific performance of the contracts, 
and damages for their breach. After the action was voluntarily discontinued against the 
defendants Melgerhel, Inc., and Melba D. Whatley, the Supreme Court granted the motion 
of the defendants North Town Phase II Houses, Inc., North Town Phase II Associates, L.P., 
Island House, Inc., North Town Phase III Houses, Inc., North Town Phase III Associates, 
L.P., and Westview Houses, Inc. (hereinafter the Island/Westview defendants), to dismiss 
the complaint insofar as asserted against them pursuant to CPLR 3211(a)(1) on the basis of 
documentary evidence and pursuant to CPLR 3211(a)(7) for failure to state a cause of 
action, and the separate motion of the defendants Peter Kimmelman, AD North Town 
Houses, LLC, and Estate of Irene Diamond (hereinafter the Kimmelman defendants) to 
dismiss the complaint insofar as asserted against them pursuant to CPLR 3211(a)(7). The 
plaintiffs appeal. We modify the order of the Supreme Court and deny those branches of the 
separate motions which were to dismiss the plaintiffs' first eight causes of action alleging 
that the moving defendants (hereinafter together the respondents) breached the respective 
contracts.

In order to prevail on that branch of their motion which was to dismiss the complaint insofar 
as asserted against them pursuant to CPLR 3211(a)(1), the Island/Westview defendants 
were required to demonstrate that "the documentary evidence utterly refutes plaintiff's 
factual allegations, conclusively establishing a defense as a matter of law" (Goshen v Mutual 
Life Ins. Co. of N.Y., 98 NY2d 314, 326, 774 N.E.2d 1190, 746 N.Y.S.2d 858). Insofar as 
their motion and the separate motion of the Kimmelman defendants are predicated upon 
CPLR 3211(a)(7), the court is required to "accept the facts as alleged in the complaint as 
true, accord plaintiffs the benefit of every possible favorable inference, and determine only 
whether the facts as alleged fit within any cognizable legal theory" (Leon v Martinez, 84
NY2d 83, 87-88, 638 N.E.2d 511, 614 N.Y.S.2d 972). "Whether the plaintiff can ultimately 
establish the allegations is not part of the calculus'" (Aberbach v Biomedical Tissue Servs., 
Ltd., 48 AD3d 716, 717-718, 854 N.Y.S.2d 143, quoting EBC I, Inc. v Goldman Sachs & Co.,
5 NY3d 11, 19, 832 N.E.2d 26, 799 N.Y.S.2d 170).

The complaint states a valid cause of action for breach of contract by alleging the parties' 
agreements and the respondents' failure to perform when the plaintiffs tendered the 
[**894]  purchase price. The complaint also sufficiently alleges that if the respondents 
defaulted, the plaintiffs are entitled to specific performance. Contrary to the arguments of 
the Island/Westview defendants, the documentary evidence failed to establish a default by 
the plaintiffs.

Initially, the plaintiffs' argument that the further agreements reached on December 5, 2005, 
are invalid by virtue of the violation of the prohibition against communication by one lawyer 
with the client of another (see DR 7-104[A][1], 22 NYCRR 1200.35[a][1]) is without merit. 
That proscription applies to a lawyer only "[d]uring the course of the representation of a 
client" (id.). Here, the person who made the allegedly offending communication, although a 
lawyer, was identified throughout the documents as the president of two of the contracting 
entities, not as their attorney. The documentary evidence established, [***376]



therefore, that this disciplinary rule is not implicated.

Nevertheless, the December 5, 2005, agreements do not constitute documentary evidence 
sufficient to dismiss the complaint insofar as asserted against the Island/Westview
defendants. The relevant language of each of those agreements provides that "the 
Purchaser shall extend the Closing Date . . . by paying to the Partnership $ 500,000 by wire 
transfer . . . no later than [*4]  3:00 p.m. on December 5, 2005 and by 5:00 p.m. on the 
same date providing evidence satisfactory to the Sellers in their reasonable business 
judgment that by December 16, 2005 Purchasers will have sufficient capital available from 
one or more lenders to be able to fulfil [sic] its financial obligations under the Agreements 
at Closing." There is no dispute that the plaintiffs neither paid the additional sum nor 
produced the required evidence. Even if the plaintiffs had paid, however, the agreements 
dated December 5, 2005, were not unequivocally effective to extend the closing date.

In the first instance, the agreements dated December 5, 2005, provide that the "purchaser" 
could extend the closing date by performing certain acts, not that the parties had agreed to 
extend the closing date. As a result, the requirement of payment by the "purchaser" is 
susceptible of being read as a condition precedent to the effectiveness of the December 5, 
2005, agreements, as the respondents' transactional counsel in fact understood it at the 
time, rather than, as the respondents would have it now, an obligation that was breached 
by the plaintiffs' failure to pay. If the former, the agreements reached on December 5, 
2005, never became effective and, consequently, cannot have been breached by the 
plaintiffs' failure to close on [**895]  December 16, 2005, as the respondents assert. Since a 
dismissal pursuant to CPLR 3211(a)(1) cannot rest on an ambiguous document (see 
Mendelovitz v Cohen, 37 AD3d 670, 671, 830 N.Y.S.2d 577), the Island/Westview
defendants' argument in this regard must be rejected at this stage of the litigation.

The respondents also failed to establish, at least at this stage of the litigation, that the 
plaintiffs defaulted by failing to close on November 30, 2005. Contrary to the argument of 
the Island/Westview defendants, the documentary evidence does not establish that the 
contracts in issue are option contracts requiring strict compliance and for which time is 
inherently of the essence (see Richmond v Miele, 30 AD3d 575, 817 N.Y.S.2d 157; LaPonte 
v Dunn, 17 AD3d 539, 793 N.Y.S.2d 493; Mohring Enters. v HSBC Bank USA, 291 AD2d 
385, 736 N.Y.S.2d 888). HN4 Whether an agreement is an option contract or a bilateral 
contract is determined by reference to its various terms (see T.I.P. Holding No. 2 Corp. v 
Wicks, 63 AD2d 263, 269-271, 407 N.Y.S.2d 709). Unlike the situation presented in Ittleson 
v Barnett (304 AD2d 526, 758 N.Y.S.2d 360), the language of the contracts between the 
parties here does not resolve that issue. As a result, the documentary evidence is not 
sufficient to establish that the contracts are option contracts.

Without concluding that the contracts are option contracts, the documentary evidence does 
not establish that the plaintiff defaulted by failing to close on November 30, 2005 (cf. 
Fucarino v Tide Way Homes, 306 AD2d 375, 760 N.Y.S.2d 862). Even if time had been 
properly made of the essence by the October 11, 2005, agreement, as the Island/Westview
defendants argue, the documentary evidence does not establish the respondents' readiness 
and ability to close on November 30, 2005, as it must in order for them to prevail on their 
contention that the plaintiffs were in default [***377]  at that time (see Lawrence v 
Miller, 86 NY 131; Nowak v Rametta, 43 AD3d 1120, 1122, 843 N.Y.S.2d 150; Gargano v 
Rubin, 200 AD2d 554, 606 N.Y.S.2d 314). The plaintiffs' request for an adjournment of the 
closing was not, at least on this record, the unequivocal repudiation of the contracts 
necessary to constitute anticipatory repudiation (see Norcon Power Partners v Niagara 
Mohawk Power Corp., 92 NY2d 458, 463, 705 N.E.2d 656, 682 N.Y.S.2d 664; Tenavision, 
Inc. v Newman, 45 NY2d 145, 150, 379 N.E.2d 1166, 408 N.Y.S.2d 36; Engelhardt v 



McGinnis, 2 AD3d 572, 573, 769 N.Y.S.2d 297; Rachmani Corp. v 9 E. 96th St. Apt. Corp.,
211 AD2d 262, 266, 629 N.Y.S.2d 382) that would absolve the respondents of the 
obligation to tender (see Cooper v Bosse, 85 AD2d 616, 618, 444 N.Y.S.2d 955; Spero v 
Kobler, 245 App Div 643, 645, 283 N.Y.S. 791).

The plaintiffs' remaining causes of action, however, were properly dismissed. The causes of 
action alleging tortious [**896]  interference with contract "are devoid of a factual basis and 
are vague and conclusory" (Black Car and Livery Ins., Inc. v H & W Brokerage, Inc., 28 
AD3d 595, [*5]  595, 813 N.Y.S.2d 751, quoting Schuckman Realty v Marine Midland 
Bank, 244 AD2d 400, 401, 664 N.Y.S.2d 73) and the documentary evidence conclusively 
established that no third party to the contracts intentionally procured any of the 
respondents to breach them (see generally Lama Holding Co. v Smith Barney, 88 NY2d 413, 
424, 668 N.E.2d 1370, 646 N.Y.S.2d 76; Fusco v Fusco, 36 AD3d 589, 829 N.Y.S.2d 138). 
The causes of action alleging breach of the covenant of good faith and fair dealing, implied 
in every contract, were duplicative of the breach of contract causes of action (see Pludeman 
v Northern Leasing Sys., Inc., 40 AD3d 366, 837 N.Y.S.2d 10; Pier 59 Studios L.P. v 
Chelsea Piers L.P., 27 AD3d 217, 218, 811 N.Y.S.2d 24). The valid and express agreement 
between the parties with respect to the same subject matter precludes the causes of action 
alleging unjust enrichment and seeking recovery in quantum meruit (see Goldman v 
Metropolitan Life Ins. Co., 5 NY3d 561, 841 N.E.2d 742, 807 N.Y.S.2d 583; Clark-
Fitzpatrick, Inc. v Long Is. R.R. Co., 70 NY2d 382, 516 N.E.2d 190, 521 N.Y.S.2d 653; 
Hawthorne Group v RRE Ventures, 7 AD3d 320, 324, 776 N.Y.S.2d 273; Commer. Tenant 
Servs. v First Union Nat'l Bank, 305 AD2d 210, 211, 762 N.Y.S.2d 342; Kohn v Hartstein & 
Hartstein, 294 AD2d 543, 742 N.Y.S.2d 879). This is not a case where some of the proceeds 
demanded were allegedly earned outside of the scope of the parties' written agreements 
(see Clark-Fitzpatrick, Inc. v Long Is. R.R. Co., 70 NY2d at 389) or there was a bona fide 
dispute as to the existence of an express contract (see Hochman v LaRea, 14 AD3d 653, 
654-655, 789 N.Y.S.2d 300). Finally, the plaintiffs' causes of action alleging prima facie tort 
were properly dismissed because the complaint failed to allege special damages with the 
required specificity (see Freihofer v Hearst Corp., 65 NY2d 135, 142-143, 480 N.E.2d 349, 
490 N.Y.S.2d 735; DiSanto v Forsyth, 258 AD2d 497, 498, 684 N.Y.S.2d 628) and the 
plaintiffs did not allege that disinterested malevolence was the sole motivation for the 
conduct of which they complain (see EECP Ctrs. of Am. v Vasomedical, Inc., 265 AD2d 372, 
696 N.Y.S.2d 837; see generally Burns Jackson Miller Summit & Spitzer v Lindner, 59 NY2d 
314, 333, 451 N.E.2d 459, 464 N.Y.S.2d 712).

The plaintiffs' remaining contentions are without merit.

SPOLZINO, J.P., MILLER, DILLON and McCARTHY, JJ., concur. 
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§ 28.  Payments from earnings

   1. There shall be paid annually out of the earnings of the company, after providing for all taxes, 
assessments and expenses, a sum for interest on and amortization of the mortgage indebtedness of 
all mortgages of the company, depreciation charges and reserves if, when and to the extent deemed 
necessary by the commissioner or the supervising agency, as the case may be, plus a dividend of six 
per centum on outstanding stock and interest not exceeding six per centum on the outstanding in-
come debentures of the company; the obligation in respect of such payments shall be cumulative, 
and any deficiency in interest, amortization, depreciation, reserves, if any, and dividends in any year 
shall be paid either from any cash surplus derived from earnings remaining in the treasury of the 
company in excess of the amount necessary to provide such cumulative annual sums or from the 
first available earnings in subsequent years. If, at the end of any three year period, the gross receipts 
should exceed the payments or charges necessary for the purposes of the project or projects and are 
not needed for a sinking fund, reserves or other purposes, the balance may be paid in further reduc-
tion of any indebtedness to the extent and upon terms and conditions approved by the commissioner 
and the state comptroller or by the supervising agency, as the case may be. A sinking fund may be 
authorized by the commissioner or the supervising agency, to purchase and retire bonds, income 
debentures or stock of the company at a price approved by the commissioner or the supervising 
agency, as the case may be, not exceeding par value thereof with accrued or unpaid dividends or 
interest or if it be not practical to purchase such stock or income debentures at a price so approved, 
the money in such sinking fund may be added to the surplus of such company. Any stock or income 
debentures purchased out of such sinking fund shall be cancelled and shall not be reissued.

2. Anything contained in this article to the contrary notwithstanding, a company which receives a 
loan from the state, the New York state housing finance agency or a municipality after July first, 
nineteen hundred sixty-nine, or a mutual company which has been duly authorized to issue income 
debentures to finance the modernization or replacement of project improvements or the acquisition 
and installation of energy saving equipment and which is otherwise authorized to pay dividends 
upon its shares or interest upon its income debentures, may, with the approval of the commissioner 
or the supervising agency as the case may be, pay such dividends or interest in excess of six per 



centum per annum, but in no event shall any such rate exceed the interest rate prescribed by the 
banking board pursuant to section fourteen-a of the banking law, provided, however, if the voting 
stock of a mutual company has not been issued and delivered to the stock subscribers, then the addi-
tional authorization of such stock subscribers is required to be obtained by a majority vote.

3. No director or officer of a company shall receive, directly or indirectly, any salary, compensation 
or emolument from such company, as such director or officer or in any other capacity, unless au-
thorized by the commissioner or the supervising agency, as the case may be.


